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QUESTION

What is a criminal defense lawyer’s duty
when representing a client before a
grand jury when the client informs the
lawyer he or she will commit perjury to
protect a friend or associate?

DIGEST

A crimiral defense lawyer's duty when
representing a client who intends to com-
mit perjury before a grand jury is the same
as the lawyer who represents a client who
proposes to perjure himself or herself
before trial: the lawyer must first try to dis-
suade the client from committing perjury.
If the client refuses to abide by the
lawyer’s advice, the lawyer may withdraw
if it is feasible, but withdrawal is not
required. The lawyer may assist the client
in preparing for his or her testimony, but
the lawyer cannot, without risk of prose-
cution or discipline, -assist the client in
preparing any false testimony.

A member of the National Association of
Criminal Defense Lawyers (NACDL) has
requested an opinion concerning the
criminal defense lawyer's duty when
confronted with the question of potential
client perjury before a grand jury.

The member advises that the client has
been subpoenaed before a grand jury and
has been granted immunity from prosecu-
tion. The client has been advised that
refusal to testify will constitute contempt.
The lawyer has already repeatedly tried to
persuade the client to be truthful, but the
client insists on testifying falsely."

The member’s questions are as follows:
(1 what is the lawyer's role when a grand

jury is involved; (2) must the lawyer with-
draw; (3) may the lawyer prepare the client
to testify, knowing that the client will lie?

I. ETHICAL RULES
INVOLVED

A. Model Rules of Professional Conduct

Rules 3.3 and 1.6 of the Model Rules of
Professional Conduct (RPC) apply. Rule 3.3
provides, in pertinent part, as follows:

(2) A lawyer shall not knowingly:

(D make a false statement of
material fact or law to a tribunal;

(2) fail to disclose a material fact
to a tribunal when disclosure is neces-
sary to avoid assisting a criminal or
fraudulent act by the client;

(4 offer evidence that the lawyer
knows to be false. If a lawyer has offered
material evidence and comes to know of
its falsity, the lawyer shall take reason-
able remedial measures,

(b) The duties stated in paragraph (a)
continue to the conclusion of the pro-
ceeding, and apply even if compliance
requires disclosure of information other-
wise protected by Rule 1.6.

(¢) A lawyer may refuse to offer evi-
dence that the lawyer reasonably
believes is false.

Rule 1.6 provides, in pertinent part, as
follows:

(@) A lawyer shall not reveal informa-
tion relating to representation of a client
unless the client consents after consulta-
tion, except for disclosures that are im-
pliedly authorized in order to carry out
the representation, and except as autho-
rized in paragraph (b).

(b) A lawyer may reveal such informa-
tion to the extent the lawyer reasonably
believes necessary:

(1) to prevent the client from
committing a criminal act that the lawyer

believes is likely to result in imminent
death or substantial bodily harm,

There are significant variations in Rule
1.6(b)(1) from state to state. Members are
advised to consult their state rules and
law to determine what their duty is.

B. Model Code of Professional
Responsibility

DR 4-101 of the Model Code of
Professional Responsibility (CPR) dis-
cusses client perjury, and it provides as
follows:

(A)"Confidence” refers to information
protected by the attorney-client privilege
under applicable law, and “secret” refers
to other information gained in the profes-
sional relationship that the client has re-
quested be held inviolate or the disclosure
of which would be embarrassing or would

. be likely to be detrimental to the client.

(B)Except when permitted under DR
4-101(C), a lawyer shall not knowingly:
(1) Reveal a confidence or secret
of his client.

(C)A.lélwyer may reveal:

(3)the intention of his client to
commit a crime and the information nec-
€ssary to prevent the crime,

C. ABA Standards, The Defense
Function

The ABA Standards, The Defense
Function Proposed, Standard 4-7.7 (2d
ed. 1980), deals with the question of
client perjury at trjal.?

Proposed Standard 4-7.7 provides as
follows:

(@) If the defendant has admitted to
defense counsel facts which establish
guilt and the counsel’s independent in-
vestigation established that the admijs-
sions are true but the defendant insists on
the right to trial, the counsel must strongly
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discourage the defendant against taking
the witness stand to testify perjuriously.

() If, in advance of trial, the defendant
insists that he or she will take the stand to
testify perjuriously, the lawyer may with-
draw from the case, if that is feasible,
seeking leave of the court if necessary, but
the court should not be advised of the
lawyer’s reason for seeking to do so.

(©) If withdrawal from the case is not
feasible or is not permitted by the court, or
if the situation arises immediately preced-
ing trial or during the trial and the defen-
dant insists upon testifying perjuriously in
his or her own behalf, it is unprofessional
conduct for the lawyer to lend aid to the
perjury or use the perjured testimony.
Before the defendant takes the stand in
these circumstances, the lawyer should
make a record of the fact that the defen-
dant is taking the stand against the advice
of counsel in some appropriate manner
without revealing the fact to the court. The
lawyer may identify the witness as the
defendant and may ask appropriate ques-
tions of the defendant when it is believed
that the defendant’s answers will not be
perjurious. As to matters for which it is
believed the defendant will offer perjuri-
ous testimony, the lawyer should seek to
avoid direct examination of the defendant
in the conventional manner; instead, the
Jawyer should ask the defendant if he or
she wishes to make any additional state-
ment concerning the case to the trier or tri-
ers of facts. A lawyer may not later argue
the defendant’s known false version of the
facts to the jury as worthy of belief, and
may not recite or rely upon the false testi-
mony in his or her closing argument.

I1. DISCUSSION

The problem of how criminal defense law-
yers deal with client perjury is one that has
confounded lawyers, judges, courts, and
commentators alike.> Some general princi-
ples can be stated, but each situation will
ultimately tumn on its unique facts.

The question of client perjury is where
the right to effective assistance of counsel,
the principles of confidentiality and the
attorney-client privilege, the lawyer's
duties of zeal and candor and fairness,
and the law of subomation of perjury all
collide. In this area, these factors some-
times will conflict with each other.

In a criminal trial, the accused has a right
to testify or refuse to testify in his or her
own defense.? If the accused chooses to
testify, however, he or she has a duty to tes-
dfy truthfully.” If the accused testifies
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falsely, he or she can be impeached with
evidence illegally seized® or an illegally
obtained confession.’” Thus, there is no con-
stitutional right for the accused in a criminal
case to commit perjury in his own defense®
for, “when defendants testify, they must tes-
tify truthfully or suffer the consequences.”
In addition, “the right to counsel includes
no right to have a lawyer who will cooper-
ate with planned perjury.”

Thege are various ways of dealing with
intended client perjury. But, “[ilt is univer-
sally agreed that at the minimum the attor-
ney’s first duty when confronted with a
proposal for perjurious testimony is to
attempt to dissuade the client from the
unlawful course of conduct.”"! The authori-
ties disagree as to whether a lawyer must
seek to be relieved if the client cannot be
dissuaded from committing perjury.
Nevertheless, if the lawyer continues with
the case voluntarily or over objection, the
lawyer must face the question of whether
the client can be called as a witness without
promoting any false testimony by the client.
If the witness testifies, the lawyer must take
care to avoid client perjury. Lawyers that
participate in promoting client perjury*’
risk prosecution for perjury or obstruction
of justice’ and professional discipline.™

Reasonable lawyers can disagree as to
how a criminal defense lawyer should han-
dle intended client perjury and whether
the client’s testimony is really perjurious,
notwithstanding what ethical rules state.”
A lawyer may legitimately believe, on the
facts known to him or her at the time, that
the client’s constitutional right to counsel
will be unconstitutionally frustrated by fol-
lowing some ethical rules. In that case, the
constitutional concems of the lawyer may
control.”® The question of how to handle
client perjury as a part of the duty of confi-
dentiality may thus be a matter of personal
choice for the lawyer based on the law-
yer's own moral and ethical beliefs."”

1. What is the lawyer's
role when a grand jury
is involved?

While the case law all deals with trial testi-
mony, the Committee believes it all applies
as well to the grand jury setting. Fur-
thermore, the ethical rules clearly apply to
grand jury situations — there are no limita-
tions as to when ethical rules apply to the
proposed use of false evidence.

The lawyer confronted with proposed
client perjury must unequivocally advise
the client of the following: (1) to tell the
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truth before the grand jury; (2) that perjury
is a crime punishable by imprisonment
and fine; (3) that the lawyer will not be a
party to perjury; and (4) that suborning
perjury is also a criminal offense that the
lawyer will not expose him or herself to.

The differences between the normal
situation of proposed perjury at trial and
before a grand jury are: (1) the lawyer
does not have the option of whether or
not to call the client before the grand
jury to prevent client perjury; see also
question 3, infra; and (2) the lawyer has
no role in questioning the client to try to
prevent the perjury.®

2. Must the lawyer
withdraw?

RPC Rule 1.16(a)(1) dictates that a lawyer
should witlidraw if “the representation
will result in violation of the rules of pro-
fessional conduct or other law.” But, if
the lawyer is not a party to the perjury
and continues to represent the client,
will the representation “result in violation
of the rules of professional conduct or
other law”? This rule is vague, and per-
haps intentionally so.

The Committee believes that a lawyer
who acts properly and refuses to partici-
pate in or aid perjury while representing a
client who may or will commit perjury is
not providing “representation {that} will
result in violation of the rules of profes-
sional conduct or other law.” The Commit-
tee reads this provision as applying to law-
yers who knowingly advance perjury or
otherwise become accessories to perjury.

CPR DR 2-110B)(1) provides for manda-
tory withdrawal if the client is taking a posi-
tion that merely is to harass or maliciously
injure any person. CPR DR 2-110(C)(1)(b)
provides for permissive withdrawal where
the client intends to pursue an illegal course
of conduct or cause the lawyer to violate a
disciplinary rule. Cases have held that the
lawyer should withdraw', but there is
authority to the contrary.”

The Committee believes that withdrawal
usually is an unrealistic ethical ideal. The
Committee believes that knowledgeable
criminal defense lawyers can ethically rep-
resent clients who intend to comimit perjury
(and perhaps prevent it, or at least substan-
tially limit it), without being pawns of the
client in promoting the client’s perjury. The
Committee believes that the administration
of justice and the promotion of the truth
and the fact-finding process can be
advanced by lawyers who continue to rep-
resent their clients and try to control and
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limit their perjury rather than simply with-
drawing to send the client elsewhere to try
it again and maybe even succeed.” Such a
result clearly is inimical to the goal of our
system of justice to seek the truth. The
Committee, therefore, believes that the
ABA Standards, The Defense Function,
Proposed Standard 4-7.7 (2d ed. 1980),
quoted supra, should be followed because
withdrawal usually will not be feasible.?

The Committee believes that effective
and conscientious criminal defense law-
yers can deal with the question of client
perjury without withdrawing from the
case. The Committee believes that
whether the lawyer should withdraw is
discretionary with the lawyer, depending
on all the facts and circumstances known
to the lawyer at the time.

3. May the lawyer
prepare the client to
testify, knowing the
client will lie?

The lawyer may prepare the client to tes-
tify, but the lawyer ABSOLUTELY CAN-
NOT assist the client in developing any
perjured testimony. To do so would be
unethical and potentially criminal, and it
must be avoided at all costs. The lawyer
should repeatedly wam the client not to
lie and should attempt to distance him or
herself from the potential perjury as
much as possible.

The criminal defense lawyer is also
cautioned that a client who is accused of
perjury may try to claim, in his or her
effort to keep out of prison, that the
lawyer suborned the perjury.? This risk
should suggest how a lawyer will act
when facing potential client perjury. H

1 .The question assumes that the lawyer has full
knowledge of the intended perjury, so the question
of what degree of knowledge of potential perjury the
lawyer must have does not matter in the situation
presented. See Nix v. Whiteside, 475 U.S. 157 (1986)
(lawyer had direct knowledge that dlient would tes-
tify falsely); CPR EC 7-26 (lawyer knows or should
know from facts that client is lying); NACDL Formal
Opinion 91-1 (to be published in early 1991).

It should be noted that this situation, where
the client is involuntarily required to testify, dif-
fers from the situation in which a defendant or
target voluntarily decides to testify before the
grand jury in his or her own behalf.

2, This standard has never been formally adopted
by the American Bar Association (ABA), but it has
been cited with approval by several courts. See

note 20, ¢nfra. It was originally proposed in 1971
but withdrawn to determine whether it should
be made a part of the CPR. ABA Standards, The
Defense Function Proposed, Standard 4-7.7 (2d
ed. 1980), editorial note. The second edition of
the Standards also included this proposed stan-
dard, and it was also withdrawn for consider-
ation of whether it should be included in the
RPC. Id. editorial note at 4.235-4.26S (Supp.
1986). RPC Rule 3.3 seemingly rejects this ap-
proach. See discussion in NACDL Formal
Opinion 91-1 (to be released in early 1991).

3. There are at least twenty-five significant
law review articles on the issue, and four ethical
treatises discuss the issue at length.

4. Harris v. New York 401 U.S. 222, 225 (1971),
Nix v. Whiteside, 475 USS. 157, 173 (1986); Rock v.
Arkansas , 403 U.S. 44, 49-53 (1987).

5. Harris v. New York, supra; Nix v. Whiteside,
supra.

6. United States v. Havens, 446 US. 620, 626-27
(1980).

7. Harris v. New York, supra. But see New Jersey
v. Portash, 440 U.S. 450 (1979) (coerced testimony
under grant of immunity could not be used to
impeach at trial).

8. United States v. Havens, supra; Nix v. White-
side, supra.

9. United States v. Havens, supra. The defendant
who is found to be lying can constitutionally even
have his sentence increased as a result of it. United
States v. Grayson, 438 U.S. 41, 52 (1978). See U.S.
Sentencing Guidelines § 3C1.1, Application Note
3).

10. Nix v. Whiteside, supra, at 173. Further, “[a]
lawyer who would so cooperate would be at risk of
prosecution for suboming perjury, and disciplinary
proceedings including suspension or disbarment.” .

11. Id. at 169.

12. 1d.

13. See, eg. United States v. Perlstein, 126 F.2d
789 (3d Cir. 1942), cert. den. 316 U.S. 678.

14. See cases cited in Annot., Fabrication or sup-
pression of evidence as ground for disciplinary
action against attorney, 40 A.L.R.3d 169, §§ 3lal, 4lal.

15. Wolfram, Client Perjury, 50 So. Cal. L. Rev.
809, 842-45 (1977).

See note 2, supra.

16. RPC Rule 3.3, Comment.

17. See id. at 866-67; RPC Scope Note 9 6-7.

18. Indeed, in federal grand juries and most state
grand juries, the attorey may not be present while
the client is testifying.

19. See, e.g., Newcomb v. State, 651 P.2d 1176
(Alaska App. 1982); People v. Blye, 233 Cal.App.2d
143, 43 CalRptr. 231 (5th Dist. 1965); Re Paimer, 296
N.C. 638, 252 S.E.2d 784 (1979); State v. Trapp, 52
Ohio App.2d 189, 6 Ohio Ops.3d 175, 368 N.E.2d
1278 (1977).

20. State v. Crenshaw, 210 Conn. 304, 554 A.1d
1074 (1989).

21. If the lawyer and client get into a dis-
agreement over the client’s proposed perjury and
the lawyer withdraws, any client intent on commit-
ting perjury has only been educated as to how to
more effectively commit perjury with his or her next
lawyer.

22. The use of Proposed Standard 4-7.7 is dis-
cussed at length in NACDL Formal Opinion 91-1 (to
be released in early 1991).

23. See Hall, Defensive Defense Lawyering or
Defending the Criminal Defense Lawyer from the
Client, 11 UALR L. J. 329 (1988).
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