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The Rhode Island Project is a workload study of the Rhode Island Public Defender (“RIPD”) system. The
study is a collaborative research effort conducted by Blum, Shapiro & Company, P.C. (“BlumShapiro”),t
the American Bar Association Standing Committee on Legal Aid and Indigent Defendants (“ABA” or
“ABA SCLAID”),? and the National Association of Criminal Defense Lawyers (“NACDL”").2

The research team would like to thank each member of the RIPD for their cooperation and input
throughout the project. A special thanks goes to Mary McElroy, Rhode Island’s Public Defender,
Daniel Bright, the RIPD’s IT Director, and Michael DiLauro, the Rhode Island Training Director for
facilitating staff availability, training, and providing insight into the RIPD’s practices and technical
systems. The researchers would also like to thank the group of private bar attorneys and public
defender experts who participated in numerous surveys and meetings. The project would not
have been possible without their input and efforts.

BlumShapiro was responsible for the econometric analysis and reporting. The effort was led
by Andrew Bostian, who serves as Director in BlumShapiro’s Litigation Services and Business
Valuation Group. Mr. Bostian was assisted by his colleagues Michael Pendergast and Kelly Burns.

The ABA and NACDL were responsible for the application of legal standards in this study.
Stephen F. Hanlon, served as Project Director for the ABA and NACDL. Mr. Hanlon previously
served as the Project Director for the ABA on The Missouri Project and The Louisiana Project.
Mr. Hanlon has a long history of handling public interest and civil rights cases. In 1989, he
founded the Community Services Team at Holland & Knight and for the next 23 years he served
as the Partner in Charge of the CST, which during Mr. Hanlon’s tenure was the largest full-time
private practice pro bono department in the nation. Since leaving Holland & Knight at the end of
2012, Mr. Hanlon has confined his practice to assisting and representing public defenders with
excessive caseloads. He now serves as General Counsel to the National Association for Public
Defense in Washington, D.C. and is a Professor of Practice at Saint Louis University School of
Law. Mr. Hanlon was lead counsel for the Missouri Public Defender in State ex rel. Mo. Public
Defender Commission, 370 S.W.3d 592 (Mo. 2012), which was the first state supreme court case
to uphold the right of a public defender organization to refuse additional cases when confronted
with excessive caseloads.

1. Formed in 1980, BlumShapiro is the largest regional business advisory firm based in New England providing
accounting, tax and business consulting services. Headquartered in West Hartford, Connecticut, BlumShapiro serves
clients from its offices in Connecticut, Rhode Island, and Massachusetts. Government clients include municipalities, quasi-
government entities and state government departments, for which BlumShapiro provides audit as well as specialized
consulting services.

2. With nearly 400,000 members and more than 3,500 entities, the American Bar Association is one of the largest
voluntary professional membership organizations in the world. Founded in 1878, the ABA is committed to supporting the
legal profession with practical resources while improving the administration of justice, accrediting law schools, establishing
model ethical codes, and more. The ABA opens membership to lawyers, law students, and others interested in the law and
the legal profession. The ABA’s national headquarters is in Chicago, with a significant office in Washington, DC.

3. The National Association of Criminal Defense Lawyers is the preeminent organization in the United States solely
devoted to advancing the mission of the nation’s criminal defense lawyers to ensure justice and due process for persons
accused of crime or other misconduct. A professional bar association founded in 1958, many thousands of direct members
in 28 countries — and 90 state, provincial and local affiliate organizations totaling up to 40,000 attorneys — include private
criminal defense lawyers, public defenders, active U.S. military defense counsel, law professors and judges committed to
preserving fairness within America’s criminal justice system.
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Support for this project was provided by Geoffrey Burkhart, who served as an attorney for
the ABA Standing Committee on Legal Aid & Indigent Defendants, Colette Tvedt, who served
as NACDLU's Director of Public Defense Training and Reform, and Diane Price, who served as
NACDL's Public Defense Training Manager. Additional support was provided by Peter Sterling,
who served 38 years with the Missouri State Public Defender Commission (“MSPD”) and retired
as General Counsel in 2014.

Norman Lefstein of the Indiana University McKinney School of Law served at the lead editor on
this report. Professor Lefstein is a Special Advisor to ABA SCLAID and a former ABA SCLAID
committee member, consultant, and chair of the committee’s Indigent Defense Advisory Group.
His previous positions include serving as director of the D.C. Public Defender Service. He has been
extensively involved for more than four decades in efforts to improve public defense services
nationwide. Malia Brink, who serves as Assistant Counsel for Public Defense to ABA SCLAID, and
Bonnie Hoffman, Director of Public Defense Reform and Training for NACDL, provided editorial
assistance to this report.
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EXECUTIVE SUMMARY

The Rhode Island Project is a study conducted by BlumShapiro, the ABA, and NACDL of the Rhode
Island Public Defender to establish public defender workload standards for the State of Rhode Island.
This report outlines the methodology, analysis, and results of the joint efforts of BlumShapiro, the
ABA, and NACDL to calculate data-driven workload standards that can assist the RIPD in assessing
staffing requirements and provide empirical support to determine workloads. Funding for this project
was provided by the Department of Justice, Bureau of Justice Assistance.

To calculate workload standards, the Rhode Island Project proceeded in three main phases: (1) an
analysis of the RIPD’s historic caseloads and staffing; (2) an analysis of the actual time spent by public
defenders on recent caseloads; and (3) the application of the Delphi Method to identify how much time
an attorney should spend, on average, in providing representation in certain types of criminal cases
to provide reasonably effective assistance of counsel pursuant to prevailing professional norms.

To determine how much time is currently being spent by RIPD attorneys, this study relied on six
months of RIPD time data gathered between October 2015 and April 2016. The timekeeper data
allowed BlumShapiro to analyze time expended by various case types. For each case type, the amount
of time spent on twelve case tasks was analyzed. However the timekeeping data represented only
a snapshot of the public defenders’ work (with many cases beginning and/or concluding outside the
timekeeping window), with only 44% of the data able to be directly attributed to a specific case. As
a result, an analysis of full-time equivalent public defenders was conducted to determine the current
deficiencies in the RIPD.

The analysis of timekeeping data does not assume that the time that is being spent on defense
representation necessarily reflects the time that should be spent to provide reasonably effective
assistance of counsel pursuant to prevailing professional norms. Rather, the analysis of average
actual time spent, along with historic caseloads and staffing, establish a baseline of current practices.

To determine the amount of time that should be spent on average by RIPD attorneys to provide
reasonably effective assistance of counsel, this study utilized a Delphi method. The Delphi method’s
structured reliable technique integrates opinions of highly informed professionals to develop
consensus opinions. The Delphi panel, consisting of Rhode Island private defense practitioners and
public defenders, provided professional opinions regarding the appropriate time an attorney should
spend on certain case tasks in a number of case types to provide reasonably effective assistance
of counsel pursuant to prevailing professional norms in the State of Rhode Island. Through a three
round iterative process, the Delphi panel comes to a consensus on the frequency with which certain
case tasks should be performed for a specific case type and how much time should be spent on that
specific case task.

The Rhode Island Project
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A Delphi workload analysis, consisting of an estimate of Rhode Island’s public defense annual
caseload multiplied by the Delphi panel’s opinions listed above for each Delphi case type, reflects the

The results of the Delphi panel survey are presented below.

DELPHI PANEL RESULTS

Case Task Hours

LED S per Case Type
Murder 181.6
Non-Murder -Max Life 108.1
Felony Class | 51.9
Felony Class Il 28.3
Probation Violation 16.9
Misdemeanors 12.7
Juvenile Wayward 29.5
Juvenile Delinquent 46.1
Dependency and Neglect 27.2

total number of hours needed annually to meet that caseload.

DELPHI WORKLOAD ANALYSIS OF 2015 RHODE ISLAND

PUBLIC DEFENDER OFFICE CASELOAD

(Number of new cases x Workload standard for case types=Total hours per year)

T T hl\llumber of Workload Standards | Total Hours
ew Cases for Case Types per Year
Murder 15 181.6 2,724.0
Non-Murder -Max Life 174 108.1 18,809.4
Felony Class | 825 51.9 42,817.5
Felony Class Il 2,805 28.3 79,381.5
Probation Violation 1,488 16.9 25,147.2
Misdemeanors 8,507 12.7 108,038.9
Juvenile Wayward 150 29.5 4,425.0
Juvenile Delinquent 42 46.1 1936.2
Dependency and Neglect 36 27.2 979.2
TOTALS 14,042 284,259

The Rhode Island Project




DELPHI WORKLOAD ANALYSIS AVERAGE RHODE ISLAND
PUBLIC DEFENDER CASELOAD (2011-2015)

(Number of new cases x Workload standard for case types=Total hours per year)

Average Number Workload
Total Hours
Case Type of New Cases Standards
per Year
per Year for Case Types
Murder 10 181.6 1,816.0
Non-Murder -Max Life 171 108.1 18,485.1
Felony Class | 914 51.9 47,436.6
Felony Class Il 2,983 28.3 84,4189
Probation Violation 1,775 16.9 29,997.5
Misdemeanors 8,982 12.7 114,071.4
Juvenile Wayward 159 29.5 4,690.5
Juvenile Delinquent 30 46.1 1,383.0
Dependency and Neglect 31 27.2 843.2

TOTALS 303,142

At this workload, to be in compliance with the Delphi panel’'s consensus opinions, a minimum of
284,259 hours per year (approximately 136 Full Time Equivalent (“FTE”) public defenders) are
required for the Office of the RIPD to provide reasonably effective assistance of counsel pursuant to
prevailing professional norms in Rhode Island. As of July 2017, there are 49 public defenders in the
Office of the RIPD. Based on the Delphi data, the RIPD is currently deficient at least 87 FTE attorneys.

Notably, the 49 current public defenders in Rhode Island, include attorneys who, in addition to direct
representation, also perform supervisory and/or administrative duties. This means the actual shortage
of attorneys is even greater, as the data does not account for these additional responsibilities and
their impact on the total caseload such attorneys should carry. Viewed another way, based on the
Delphi Method'’s results and analysis presented herein the RIPD currently has capacity to handle, at
most, 36.0% of the workload in compliance with the Delphi Panel’s consensus opinions.

The Rhode Island Project 7



INTRODUCTION

To understand both public defender workloads and our analysis of workloads in this study, it is
critical to understand the relevant legal rules and standards pertaining to effective assistance of
counsel. The duty of Rhode Island to provide defense counsel for those charged with crimes unable
to afford a lawyer derives from the Sixth Amendment to the United States Constitution and Article
1, Section 10, of the Rhode Island Constitution, which has guaranteed the right to counsel in state
criminal prosecutions in Rhode Island since 1842.

In 1963, the Supreme Court held in the famous Gideon decision that persons charged with felonies
in state criminal courts have a constitutional right to a lawyer at state expense.! In 1972, the
Supreme Court extended the right to counsel to misdemeanor cases that resulted in a defendant’s
loss of liberty.? A majority of states, however, reject this actual incarceration standard and recognize
the right to a lawyer if the defendant is charged with a misdemeanor.® In State v. Holliday, the
Rhode Island Supreme Court held that the right to counsel was extended to defendants in all
misdemeanor cases.*

A. The Right to Reasonably Effective Assistance of
Counsel Under Prevailing Professional Norms

In 1984, the Supreme Court held that the right to counsel in the Sixth Amendment means the right to
“reasonably effective assistance of counsel pursuant to prevailing professional norms.” In 2010, the
Supreme Court noted that: “We long have recognized that ‘[p]revailing norms of practice as reflected
in American Bar Association Standards ... are guides to determining what is reasonable.’ ... although
they are ‘only guides’ ... and not ‘inexorable commands’ ... these standards may be valuable measures
of the prevailing professional norms of effective representation.”®

1. ABA Criminal Justice Standards

The ABA Standards for Criminal Justice are the result of a lengthy process that began in 1964, and
most recently culminated with the fourth edition of these standards approved and published by
the ABA in 2015. These ABA Standards “are the result of the considered judgment of prosecutors,
defense lawyers, judges, and academics who have been deeply involved in the process.”” Within
the ABA Standards for Criminal Justice, the Defense Function Standards address every aspect of
criminal defense practice.

a. Early Entry of Counsel

The ABA Defense Function Standards require a public defender to act with “diligence and promptness”
(Standard 4-1.3) and “as soon as practicable” interview the client (Standard 4-3.2). In 2008, the
Supreme Court further established that the Sixth Amendment right to counsel attaches at a criminal
defendant’s initial appearance before a judicial officer, because that is when “the accused ‘finds
himself faced with the prosecutorial forces of organized society, and immersed in the intricacies of
substantive and procedural criminal law.”®

b. Adequate Preparation

The ABA Defense Function standards instruct defense counsel to investigate the facts (Standard
4-4.1); research the law (Standard 4-4.6); communicate with clients (Standards 4-3.1, 4-3.3, 4-3.9,
4-5.1, 4-5.4); negotiate with prosecutors (Standards 4-6.1, 4-6.2, 4-6.3); file appropriate motions
(Standards 4-3.2, 4-7.11, 4-8.1); and prepare for court (4-4.6).

The Rhode Island Project



c. Plea Bargains and Investigations before Entering a Plea of Guilty

In 2012, the United States Supreme Court in Missouri v. Frye, citing to the Department of Justice,
Bureau of Justice Statistics, noted that “ninety-four percent of state convictions are the result of
guilty pleas.” In that case, the United States Supreme Court quoted with approval the following
statement from a Yale Law Journal article: “[P]lea bargaining...is not some adjunct to the criminal
justice system; it is the criminal justice system.”%°

The ABA Criminal Justice Standard related to the Defense Function, 4-6.1(b), “Duty to Explore
Disposition Without Trial (Plea),” provides as follows:

In every criminal matter, defense counsel should consider the individual circumstances
of the case and of the client, and should not recommend to a client acceptance of a
disposition offer (plea) unless and until appropriate investigation and study of the
matter has been completed. Such study should include:

% discussion with the client,

% analysis of relevant law,

< analysis of the prosecution’s evidence,

« analysis of potential dispositions, and

« analysis of relevant potential consequences.

Defense counsel should advise against a guilty plea at the first appearance, unless,
after discussion with the client, a speedy disposition is clearly in the client’s best
interest. (Emphasis added).

The criminal defense professionals (both private defense practitioners and public defenders) on the
Delphi Panel were asked to consider the standards cited above in completing this study.

2. Rules of Professional Conduct

Alllawyers in Rhode Island, including public defenders, are required to abide by the Rhode Island Rules
of Professional Conduct. The Rules not only address the responsibilities of lawyers in representing
a particular client, but also speak to when lawyers are not permitted to represent a client or must
withdraw. Pertinent and identical rules of the Rhode Island Rules of Professional Conduct and the
ABA'’s Model Rules of Professional Conduct applicable to this study include the following:

Rule 1.1 Competence: A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation reasonably
necessary for the representation.

Rule 1.3 Diligence: A lawyer shall act with reasonable diligence and promptness in
representing a client.

Rule 1.7 (a) Conflict of Interest: Current Clients: Except as provided in paragraph (b), a lawyer

shall not represent a client if the representation involves a concurrent conflict of interest. A
concurrent conflict of interest exists if:

The Rhode Island Project 9
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(1) the representation of one client will be directly adverse to
another client; or

(2) there is a significant risk that the representation of one or more
clients will be materially limited by the lawyer’s responsibilities to
another client, a former client or a third person or by a personal
interest of the lawyer.

Rule 1.16(a)(2) Declining or Terminating Representation: Except as stated in paragraph (c),
a lawyer shall not represent a client or, where representation has commenced, shall withdraw
from the representation of a client if: (1) the representation will result in violation of the Rules
of Professional Conduct or other law;

Rule 6.2 Accepting Appointments: A lawyer shall not seek to avoid appointment by a tribunal
to represent a person except for good cause such as: (a) representing the client is likely to
result in violation of the Rules of Professional Conduct or other law.

The ABA Model Rules of Professional Conduct have been interpreted to require public
defenders to limit workloads to ensure that they can represent each client with the competence
and diligence required.!?

The materials cited above were presented to and considered by the criminal defense professionals
(both private defense practitioners and public defenders) from across Rhode Island asked to
participate in this Delphi study.

B. The Rhode Island Public Defender

Rhode Island has chosen to fulfill its responsibility to provide counsel to the indigent primarily through
lawyers employed by a single agency, the Rhode Island Public Defender. The RIPD was created in
1941 and is believed to be the first statewide full-service public defender office established in the
United States. All RIPD attorneys are admitted to practice in the Rhode Island Bar. They work full
time for the RIPD, have no private practices, and do not charge fees to clients for their services.

The Rhode Island Public Defender employs a staff of more than 90 full-time professionals
devoted to providing high-quality defense for those guaranteed the right to counsel, including
attorneys, investigators, social workers and interpreters. 12 At the time of this project, RIPD had
49 FTE public defenders. RIPD attorneys specialize in different areas of defense: criminal cases,
juvenile cases, parental rights cases, and appeals. A specialized staff of arraignment attorneys
provides representation at the earliest stages of criminal prosecutions in order to minimize time
spent in jail awaiting trial.

The Rhode Island Project



The RIPD budget is approved by the General Assembly of Rhode Island every year. For the fiscal
year ending June 30, 2016, the total approved budget of the RIPD was $11,616,528.3 About 99%
of the appropriation ($11,503,708) came from the state’s general revenue, with the remainder
($112,820) from federal funds. The budget breakdown is as follows:

Subtotal: Operating Expenditures

Capital Purchases and Equipment

TOTAL EXPENDITURES $11,616,528

Expenditure by Object Budget
Personnel $10,530,038
Operating Supplies and Expenses $978,990
Assistance and Grants $60,000

$11,569,028
$47.500

The recommended budget for the fiscal year ending June 30, 2017, is $11,897,202, with the

following breakdown:

Subtotal: Operating Expenditures

Capital Purchases and Equipment

Expenditure by Object Budget
Personnel $10,771,263
Operating Supplies and Expenses $1,018,439
Assistance and Grants $60,000

$11,849,702

$47,500

TOTAL EXPENDITURES $11,897,202

The Rhode Island Project
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THE DELPHI METHOD

The Delphi method was introduced in 1962 by researchers at the Rand Corporation. The method was
described as a “new” research technique utilized by the Air Force in the 1950s to gather expert opinion
and generate a reliable consensus.’® As a methodological strategy, the Delphi method proposed
that a succession of surveys be given to a group of experts, with structured feedback presented to
the experts at each interval stage. The surveying practices applied by the Delphi method could be
interviews or questionnaires that focus on fundamental questions of significance to the expert group
convened for the purpose of obtaining their views.

The features of this method include “anonymity, iteration, controlled feedback, and the statistical
aggregation of group response.”'® At the onset of the process, participants in a Delphi group are
largely anonymous from one another. The purpose of anonymity is to ensure that solicited experts
are not influenced by the responses of other participants and that the ideas presented are judged on
their own merit. This technique is believed to be conducive to the exercise of independent thought
on the part of participating experts and to aid experts in forming thoughtfully considered opinions.

The reliance on expert opinion as data is built on the premise that an expert is “able to select the
needed items of background information, determine the character and extent of their relevance, and
apply these insights to the formulation of the required personal probability judgments.”” Experts
typically complete a questionnaire over multiple iterations with the goal of allowing participants
to change their opinions and judgments when presented with controlled feedback regarding the
opinions and judgments of their fellow participants. This controlled feedback is normally presented
as a statistical summation of the group’s responses, e.g., a mean or median. The structured feedback
at each successive iteration consists of “available data previously requested by ... the experts ... or of
factors and considerations suggested as potentially relevant by one or another respondent.”®

The goal of the feedback at each stage is to assist in limiting mistaken beliefs an expert may have
on the question at hand or to increase their awareness of other information they may not previously
have considered.'®

At the conclusion of the final iteration, the final iteration’s mean or median response is used as the
measure of the group’s opinion.?° In theory, the number of iterations required of the Delphi method can
be unlimited until consensus among participants is achieved. However, it has been found that three
to four iterations is usually all that is required to reach consensus.?! Researchers Gene Rowe and
George Wright systematically reviewed studies that explored the effectiveness of the Delphi method.
Their focus was on how well the Delphi method worked in producing a consensus of opinions and
judgments and to assess how accurate those opinions and judgments were.

Overall, they found that the majority of these evaluative studies showed support for the Delphi method
in reducing variances in opinion and judgment, thus indicating that greater consensus had been
achieved. As for the concern over the accuracy of those opinions and judgments, Rowe and Wright
again found that the majority of studies provide compelling evidence in support of the Delphi method.
Compared to other methodological techniques used for similar purposes, the Delphi method was
found to “lead to improved judgments over staticized groups and unstructured interacting groups.”??

Since its introduction, the Delphi method has been employed across a diverse array of industries, such

as health care, education, information systems, transportation, and engineering.?® The purpose of its
use beyond forecasting has included “program planning, needs assessment, policy determination,

The Rhode Island Project



and resource utilization.”?* Examples of these attempts were sponsored by both the National
Association of Court Management (“NACM”) and the National Center for State Courts (“NCSC”).
These efforts were principally charged with assessing judicial and court support staff needs.?

In the 2000’s, the NCSC used Delphi techniques in addressing the caseload and workload crisis of
public defense in the United States. In a recent book, Professor Norman Lefstein comments on the
use of the Delphi method, noting:

The technique is recommended when a problem does not lend itself to precise
measurement and can benefit from collective judgments. This would seem to be
precisely the situation when a defense program seeks to determine how much
additional time, on average, its lawyers need to spend on a whole range of activities
involving different kinds of cases.?®

The Delphi method has been recommended as an essential complement to time-based studies that
seek to determine appropriate caseloads for defense lawyers.?” The Delphi method provides a way
to adjust preliminary case weights based solely on time studies and thus avoids institutionalizing
potentially sub-standard current practices.

METHODOLOGY AND ANALYSIS

BlumShapiro reviewed prior workload studies conducted for state public defenders in advance of
this study.?® In this study, Delphi methodology was used to provide an estimate of what workload
standards should be in order for a public defender to provide reasonably effective assistance of
counsel pursuant to prevailing professional norms. This study, moreover, focuses on both the amount
of time that should be spent on a task, as well as how frequently the task should be completed. This
study relies upon the expert judgments of Rhode Island private practice defense counsel and public
defenders.

A. Standards and Definitions

To determine workload standards, a multi-step process was used that analyzed the actual time spent
by Rhode Island Public Defenders on certain case types and case tasks and the amount of time that
should be spent on the same case types and case tasks. Throughout the project, the research team
referred to the two data sets as “The World of Is” (data derived from case data and timesheets of
Rhode Island Public Defenders) and “The World of Should” (data derived from survey responses and
in-person panel discussion of Rhode Island private practice defense counsel and public defenders).
Case types and case tasks were defined for Delphi panel members, as shown below.

1. Case Types

Murder — Includes murders of all degrees

Non-Murder — Where the maximum penalty is life

Felony Class | — Carries penalty of more than 10 years

Felony Class Il — Carries penalty of up to and including 10 years

Probation Violations — Both misdemeanor and felony

The Rhode Island Project
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Appeals — Full

Appeals — Pre-brief only and PCR cases®
Misdemeanors

Juvenile — Wayward?*°

Juvenile — Delinquent3!

Dependency and Neglect

Case Tasks

Case Preparation — Reviewing, analyzing and organizing case-related materials/
evidence; dictating and editing case-related memos; defense team meetings (unless
related to a court appearance, which falls under Court Preparation); and documenting
case files.

Client Care — Working with social services department or outside agencies on behalf
of the client and handling medical/family/other issues affecting client during case.

Client Communication — All client communication (mail, phone, in-person, etc.), as
well as communication with client family members (except communication of an
investigative nature, which falls under Interviews/Field Investigation).

Records Collection — Ordering and obtaining records, transcripts, discovery materials,
and other case-related documents.

Court Preparation — Preparing for trial or a hearing, including defense team meetings,
as well as time spent prepping for direct exams, cross exams, etc.

Court Time — In court at a trial (bench or jury) or a hearing of any kind.

Experts — Locating, retaining, corresponding, consulting with, and reviewing reports
of experts for the defense.

Interviews/Field Investigations — Case-related investigation activities, including
viewing the scene and physical evidence, interviewing and canvassing for witnesses,
serving subpoenas, taking photos/videos, etc.

Legal Research/Writing — Researching and drafting of pleadings, briefs, etc.
Negotiations — Discussions with a prosecutor in an effort to resolve a case.

Post Judgment — Work performed post-disposition, including status court dates;
correcting judgments/jail credit/expungements; property returns, troubleshooting

lingering case-related matters, etc.

Sentencing — Developing or collecting evidence to be used in sentencing.

14  The Rhode Island Project



B. Time Study — The World of Is

This phase of the research study involved measurement of current Rhode Island Public Defender
practice by analyzing actual amount of time lawyers spend on their cases. This data represents
the “World of Is”, a real-world view of defense-related services provided in the case types and case
tasks analyzed. The actual time spent and the number of new cases taken on offers the means to
compare the amount of additional time or staff, if any, which may be required to deliver reasonably
effective representation.

The RIPD maintains a case management system that tracks basic case information such as case
open, case closed, assigned attorney, case type, and whether or not it is a life sentence charge.
This study began with the January 2011 through September 2016 extract of the case management
database consisting of over 86,000 cases. In September 2014, public defenders began entering their
time in a time log system.

Based on an analysis of historical criminal caseload data, the RIPD provided representation in, on
average, 15,055 new cases per year from 2011 through 2015.32 In 2015, the most recent full year
with caseload data available, RIPD took on 14,042 new cases. A summary of the RIPD’s new cases
by Case Type is presented in the tables below:

RHODE ISLAND PUBLIC DEFENDER NEW CASES BY TYPE (2015)

Case Type Number of New Cases
Murder 15
Non-Murder -Max Life 174
Felony Class | 825
Felony Class Il 2,805
Probation Violation 1,488
Misdemeanors 8,507
Juvenile Wayward 150
Juvenile Delinquent 42
Dependency and Neglect 36

TOTAL 14,042
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AVERAGE RHODE ISLAND PUBLIC DEFENDER NEW CASES BY TYPE (2011-2015)

Case Type Average Number of New
Cases Per Year

Murder 10
Non-Murder -Max Life 171
Felony Class | 914
Felony Class I 2,983
Probation Violation 1,775
Misdemeanors 8,982
Juvenile Wayward 159
Juvenile Delinquent 30
Dependency and Neglect 31

TOTAL 15,055

The above statistics only represent new cases taken on by the RIPD. Some cases remain open for more
than one year. It is not uncommon for a RIPD attorney to take on new cases, while simultaneously
working on open cases. The average number of cases that remained open from prior years during the
2012 through 2015 period was 4,432.In 2015, 4,557 cases remained open from prior years.

The study of actual time spent links RIPD’s time entry database with its case management database
to provide a representation of how much time RIPD attorneys are spending on case-related work.
Time data was extracted from the time entry database for a six-month period beginning October
2015 and ending March 2016.> This data showed how much time RIPD lawyers spent on case-
related tasks as defined in Section IV (A)(2) above.

On the surface, the task of measuring actual public defender practice time may seem clear-cut, but
not all cases were started and closed during the review period (October 2015 through March 2016).
Many cases either began or ended outside of the time collection window. However, conclusions
based only on cases completed within the time collection period would inaccurately represent time
estimates for more complex, longer-duration cases, such as murder cases. To adjust for this challenge,
BlumShapiro assigned each case a group identifier.

% Group1l—
Case opened and disposed of during the period of review.
s Group 2 —
a. Case opened before period of review and disposed of during period of review.
b. Case opened during the period of review and disposed of after the period of review.

s Group 3 —
Case opened either before or during the period of review and the date of disposi-
tion is not known (i.e., the case is ongoing).
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For cases that fell in Group 1, full information about the time spent on defense representation
was available. As a result, case time was directly calculable and no estimation was required.

For cases in Group 2 and Group 3, an estimation of time was required. The steps below describe
the process of estimating the time spent on each case.

1. Calculate the Case Life:

% For Group 2, the Case Life is determined by calculating the total
number of days between when a case was opened and when a
case was concluded.

% For Group 3, since the case closed date is unknown, an estimation of
the number of days to disposition is required. The median observed
number of days to completion for disposed cases of the same type
was therefore assigned to all cases in Group 3.

2. Calculate a Time Multiplier

% Calculate what portion of the Case Life was captured in the period
of review for each case, and then invert that figure to derive a Time
Multiplier for that case. Assume, for example, a misdemeanor case
was opened 10 days before the period of review, and was closed
within the first 10 days. The Case Life would therefore be 20 days,
and 50% of this case was captured in the time study window. In-
verting that figure results in a Time Multiplier of 2.00.

3. Apply Multiplier to the Total Time Tracked for Each Case
4. Calculate Average Time Spent for All Cases for Each Case Type.

The table below shows the average amount of estimated time, in hours, spent for each Case Type by
the Rhode Island Public Defender Office.

RHODE ISLAND PUBLIC DEFENDER OFFICE HOURS PER CASE TYPE

Case Type Average Reported Hours
Murder 219.2
Non-Murder -Max Life 52.0
Felony Class | 17.9
Felony Class Il 7.6
Probation Violation 2.9
Misdemeanors 2.8
Juvenile Wayward 3.1
Juvenile Delinquent 6.1
Dependency and Neglect 6.4
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When examined by Case Task for each Case Type, the estimated actual time is expended as follows:

RHODE ISLAND PUBLIC DEFENDER AVERAGE HOURS
PER CASE TASK FOR EACH CASE TYPE

casemasx | murosn | womoen | FELOW | FEONY | emoe | yep | Juvemie | wvewe | oere
Case Preparation | 40.4 hrs| 89 hrs | 3.3 hrs|1.4hrs| 09 hrs [0.5hrs| 0.4 hrs [1.2hrs|2.2 hrs
Client Care 53 2.6 0.5 0.2 0.1 0.1 0.2 0.3 0.0
Client
Communication 114 12.3 2.0 1.1 0.5 0.3 0.4 0.7 3.5
Records Collection -- -- -- -- -- -- -- -- --
Court Preparation |  75.3 5.0 2.9 0.4 0.1 0.3 0.1 0.7 --
Court Time 57.3 16.8 8.0 3.9 1.2 1.4 1.06 2.0 0.6
Experts 2.6 0.1 0.0 0.0 -- 0.0 -- 0.0 --
Interviews/Field
Investigations 3.2 0.2 0.1 0.0 0.0 0.0 0.0 0.0 --
Legal Research
and Writing 19.4 3.6 0.8 0.2 0.0 0.1 0.0 0.4 --
Negotiations 4.1 1.9 0.3 0.1 0.1 0.0 0.0 0.1 --
Post Judgement 0.0 0.1 0.1 0.3 0.0 0.1 0.4 0.6
Sentencing 0.1 0.5 0.0 0.0 0.0 0.0 0.0 0.1 --

TOTALS

219.2

52.0 17.9

Overall, the collected data demonstrates public defenders are spending the most amount
of time on Court Time (29%). The next most time-intensive task categories are Court Preparation
(27%), Case Preparation (19%), and Legal Research/Writing (8%). The remaining case tasks ranged
between 1% and 3% of time expended.3*

Utilizing the data gathered, below are examples of the percentage of time expended by Case Task

for specific Case Types.
Percentage of Time by Task Type in Murder Cases Percentage of Time by Case Task in Non-Murder Max Life Cases
Client Care — *Other 5% Client Care ~ *Other
2% | / Client Communications 5% | 5%
5% Research/Writing
o)
2 Research/Writing i 7%
Court 9% Court
Preparations Court Time __— Preparations
34% G 32% 10%

Preparations
19%

Client
Communications
24%

Court Time
26%

*Other: Experts, Interviews/Field
Investigation, Negotiations
and Sentencing

*Other: Experts, Interviews/Field
Investigations, Negotiations,
Post Judgement
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Not surprisingly, less time is devoted to Misdemeanors, Probation Violations, and Juvenile
Wayward cases than felony offenses. However, it is striking that on average, persons charged
with Misdemeanors, Probation Violation, and in Juvenile Wayward cases received no more
than an hour of attorney time in every time category except Court Time. Similarly, the only Case
Tasks for which Juvenile Delinquent defendants received more than an hour of attorney time is Case
Preparation and Court Time.

Percentage of Time by Case Task in Misdemeanor Cases
Client Care *Other
3% _I 7%
/ Client
Communications

~ 11%

Court
Court Time Preparations
50% — 11%

*Other: Research,/Writing
and Post Judgement

Many of the RIPD attorneys handle more than one case at a time, and also have supervisory and other
administrative duties. BlumShapiro separated the time keeping data from the public defenders into
three main categories: General Work Related, Case Related, and Case Specific, as discussed below.

< General Work Related — Time unrelated to case work (i.e.,
performing administrative, supervisory, or organizational tasks).

% Case Related — Time spent working on more than one case and not
attributable to any individual case or cases by the time keeper (i.e.,
time in court on various cases or following up with various clients in
a short period of time).

% Case Specific — Time spent clearly working on a single, specific case.

Based on an analysis of the time keeping records for the period reviewed, approximately 44 percent
of the time was Case Specific, 39 percent of the time was Case Related, and 17 percent was General
Work Related.

The time study was designed to identify approximately how much time public defenders are currently
recording on Delphi case types which would be compared to the Delphi Panel results of how much
time attorneys should spend on Delphi cases. However, in the analysis of the time keeping data,
only 44 percent could be directly attributed to a specific case. The time keeping data understates
the Case Specific time spent on legal representation of clients on specific cases by public defenders
because the Case Related work was not attributed to specific cases. Since the RIPD is taking on an
average of 15,000 new cases per year, it is not feasible for the public defenders to keep track of their
time on a Case Specific basis at the RIPD’s current staffing level. As a result, our analysis of all public
defender time is based on FTE attorney staffing levels (at 2,087 hours annually per attorney®®) in lieu
of estimated Case Specific time.

The Rhode Island Project
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C. Delphi Process — The World of Should

A'?QJEC‘ The Delphi process used in this study relied upon the expertise of both private practice attorneys

20

and public defender attorneys to supply a consensus estimate of the amount of time defense counsel
should expect to spend on a particular case in order to provide reasonably effective assistance of
counsel pursuant to prevailing professional norms.

A panel of experts, including Judge Netti Vogel (ret.), Judge Judy Savage, and Peter DiBiasi, Esq.
chose luminaries in the field of Rhode Island criminal defense. BlumShapiro sent online invitations
to a total of 91 criminal defense attorneys (the “Delphi Panel”). Potential survey respondents were
notified that the Delphi process would be conducted in three rounds, with two online survey rounds,
and a third and final in-person meeting.

1. Online Surveys

In Round One, survey participants completed the survey questions designed to identify approximately
how much time a lawyer should devote to different types of criminal cases to provide reasonably effec-
tive assistance of counsel pursuant to prevailing professional norms. The expert panel was instructed
to use the ABA Standards for Criminal Justice related to the Defense Function, Rules of Professional
Conduct contained in Article V of the Rhode Island Court Rules, and their own expertise to complete the
online survey. A link to the ABA Defense Function Standards was provided in the survey. Each survey
respondent also was provided with each case task definition as provided in Section IV(A)(2) above.

A total of 43 criminal defense attorneys participated in the first online survey round, of which 22
were private practice attorneys and 21 were public defenders. Of the private practice attorneys,
eight of them are practicing in a law practice with two or more attorneys. The remaining 14 private
practice attorneys are solo practitioners.

The private practice attorneys have on average 1 support staff per attorney, including 0.48 secretaries
per attorney, 0.17 paralegals per attorney, and 0.40 investigators per attorney. In contrast, the Rhode
Island Public Defenders have on average 0.21 support staff per attorney, including 0.08 secretaries
per attorney and 0.13 investigators per attorney. As a result, RIPD attorneys are not able to devote
full time to their cases as they are expected to perform other duties as well.

Survey respondents were instructed only to answer questions for case types that they handle. For
example, if an attorney does not handle Murder cases, the attorney was instructed to answer “No”
and would automatically be directed to the next Case Type.

Each Case Type section asked the following two questions about the different Case Tasks:

1. In what percentage of [Case Type] should a lawyer perform the [Case Task] to provide
reasonably effective assistance of counsel pursuant to prevailing professional norms?

Example: In what percentage of Murder cases should a lawyer consult with one
or more experts to provide reasonably effective assistance of counsel pursuant to
prevailing professional norms?

2. In [Case Type], when a lawyer performs the [Case Task], how much time in minutes
should a lawyer typically spend performing the [Case Task] to provide reasonably
effective assistance of counsel pursuant to prevailing professional norms?

Example: In Murder cases, when a lawyer consults with one or more Experts, how
much time in minutes should a lawyer spend on that task to provide reasonably
effective assistance of counsel pursuant to prevailing professional norms?
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The expert panel that participated in Round One was sent the online survey for Round Two.
The response estimates of Task Frequency and Task Time from Round One were summarized
across the entire group of experts. Round Two was identical to Round One, with one important
difference: the survey participants were given summary statistics on the range of time from Round
One, an example of which is below:

The summary statistics from Round One are intended to assist in informing the survey participants’
responses for Round Two. The average estimate is a single point estimate showing the average
responses of all Round One participants.?® The range that was presented is not the entire range of
estimates received, but rather is typically one standard deviation from the average.?”

Delphi Panel Sample Survey Question
Case Task 9 — Legal Research/Writing:

In what PERCENTAGE OF When a lawyer performs this task in

Misdemeanors cases should a Misdemeanors cases, how much time,

lawyer typically perform this task? in MINUTES per case, should a lawyer
typically spend performing the task?

Upper Bound
Upper Bound

Average

Average

Lower Lower
Bound Bound

| 8 17 | 88

The Survey Participants were asked to use the ABA Standards for Criminal Justice related to the
Defense Function, Rules of Professional Conduct contained in Article V of the Rhode Island Court
Rules, their own expertise, and Round One results to complete the Round Two survey. A link to the
ABA Standards was provided to the expert panel.

A total of 31 criminal defense attorneys participated in the second online survey round, of which 10
were private practice attorneys and 21 were public defenders.

2. The In-Person Meeting

As a third and final iteration, the expert panel was invited to participate in an in-person meeting to
discuss the Round Two survey results and to reach a group consensus for the time required for each
Case and frequency estimate for each Case Type. Twenty-three attorneys participated in the in-
person meeting, of which 15 were public defenders and 8 were private attorneys.*®

The expert panel was reminded that the frequency of task and time estimates should (i) assume
adequate support staff (and that attorneys would only perform tasks not appropriate for support
staff), (ii) apply prevailing professional norms, and (iii) provide an estimate of the amount of time
defense attorneys should expect to spend on each Case Task.

BlumShapiro facilitated the discussion among the expert panel members. The summary statistics
from Round Two showing the average responses of all Round Two participants, as well as a lower
and upper bound was projected on a large screen for the expert panel to see as a starting point for
facilitated discussion.®

The Rhode Island Project
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Given the summary statistics, the expert panel was asked either to confirm the time and
frequency estimates from the second survey round or provide a new estimate. As each of the
240 task frequency or time frequency values was considered, participants were encouraged to
publicly state a rationale and advocate for their views based on their best professional judgment.
Following discussion, a vote was held with a two-thirds majority required to change the frequency
or time estimate being considered. Further discussion ensued until at least two-thirds of participants
indicated no further adjustments were needed. When asked to vote on an estimate, the expert panel
voted on “i-clicker” remotes, which is an audience response system that records votes anonymously.*°
The project director, Stephen Hanlon, and Peter Sterling were also available to assist in the process,
and to orient the expert panel to professional norms and standards of practice that should guide their
thinking in determining their recommendations. Frequency and time recommendations remaining
after completing this process were aggregated to produce totals by offense level.

3. Delphi Process Conclusion

As afinal step in the Delphi Process, the estimated Task Time and estimated Task Frequency reached
by consensus of the expert panel were combined to arrive at an expected time that should be spent
for each Case Task. The formula below was used to make this calculation:

Expected Time Per Task = Task Time x Task Frequency

The expected time per task is interpreted as the amount of time that a public defender should expect
to spend on any one Case Task and Case Type combination for the typical case. The expected time
was then summarized for each Case Type in arriving at the final workload standards.

The table below shows the time recommended by the Delphi Panel by both Case Type and Case Task

group. The conclusions shown in the chart reflect a reliable consensus of expert opinion of the time
required to provide reasonably effective assistance of counsel pursuant to prevailing professional norms.
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DELPHI PANEL RECOMMENDED HOURS PER CASE TASK
FOR EACH CASE TYPE

Non- Felony | Felony Prob. Juvenile | Juvenile
e T ety h:/l urd?.r Class | | Class Il | Violation Ll Wayward | Deling.
ax Life
Case Preparation 33.7 194 8.1 5.0 1.5 19 2.5 4.0
Client Care 10.8 11.9 2.3 0.9 1.8 1.4 1.9 3.0
Client
C L 19.4 10.0 3.6 1.5 2.8 1.6 1.9 3.2
ommunication
Records Collection 8.2 3.9 1.4 1.7 0.9 0.6 2.4 2.2
Court Preparation 40.0 18.1 9.5 8.2 4.1 2.2 4.2 9.0
Court Time 31.8 27.8 12.4 4.5 1.9 2.5 5.5 9.3
Experts 6.5 2.6 1.0 0.4 0.0 0.0 0.3 0.7
nterviews/Field 6.8 25 | 28| 14 1.2 09 | 09 1.8
nvestigations
Legal Research 122 | 33 22 | o6 0.2 0.4 1.0 2.0
and Writing
Negotiations 2.9 15 3.5 2.8 0.7 0.4 1.6 2.2
Post Judgement 1.1 1.0 1.0 0.2 0.1 0.1 35 4.6
Sentencing 8.3 6.2 4.1 1.1 1.8 0.7 4.1 4.0

TOTALS 181.6 108.1 519 283 169 12.7 295 46.1
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Using the number of new cases in 2015 as a baseline, and the workload standards set by the
Delphi Panel, we can estimate the total hours per year that should be spent to ensure effective
representation of indigent criminal defendants, as shown below:

TOTAL NUMBER OF HOURS NEEDED TO PROVIDE EFFECTIVE REPRESENTATION
BASED ON NUMBER OF NEW CASES IN 2015

(Number of new cases by Case Type x Workload standard
for Case Type = Total hours per year)

Case Type Numbel: of New St\é\:\(zlr::':lg‘:or Total Hours
Cases in 2015 Case Types Per Year
Murder 15 181.6 2,724.0
Non-Murder -Max Life 174 108.1 18,809.4
Felony Class | 825 51.9 42,817.5
Felony Class Il 2,805 28.3 79,381.5
Probation Violation 1,488 16.9 25,147.2
Misdemeanor 8,507 12.7 108,038.9
Juvenile Wayward 150 295 4,425.0
Juvenile Delinquent 42 46.1 1,936.2
Dependency & Neglect 36 27.2 979.2
TOTALS 14,042 284,259
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Applying this same data to the five year average of new cases for the period 2011 — 2015 as a
baseline provides the following:

TOTAL NUMBER OF HOURS NEEDED TO PROVIDE EFFECTIVE REPRESENTATION
BASED ON AVERAGE NUMBER OF NEW CASES PER YEAR

(Number of new cases by Case Type x Workload standard
for Case Type = Total hours per year)

Workload

A N eta ™ | stondordator | T e
Murder 10 181.6 1,816.0
Non-Murder -Max Life 171 108.1 18,485.1
Felony Class | 914 51.9 47,5436.6
Felony Class I 2,983 28.3 84,418.9
Probation Violation 1,775 16.9 29,997.5
Misdemeanor 8,982 12.7 114,071.4
Juvenile Wayward 159 29.5 4,690.5
Juvenile Delinquent 30 46.1 1,383.0
Dependency & Neglect 31 27.2 843.2

TOTALS 15,055 303,142

Assuming attorneys work 2,087 hours per year and all of this time is spent defending clients, the
number of full-time equivalent attorneys required to ensure effective representation of indigent
criminal defendants ranges from 136 to 145 attorneys, as calculated below:

Total Hours Per A . . .
Baseline Year w/Workload FUIII-ITITe I:I’Eqru¢1c1l;ant Full 1I'E|meIEquwalent
Standards LIRS (e ployees
2015 New Cases 284.259 2.087 136
2011-2015 Ave.
New Cases 303,142 2,087 145

(Total hours per year + Full time equivalent hours per year = full time equivalent employees)

The above computations only factor in new cases, and do not factor in existing cases that have not
been disposed. For instance, in 2015, there were 4,557 cases still open from prior years. Since the
existing cases are not factored in, the number of full-time equivalent attorneys recommended in the
above analysis is conservative and the actual number needed is likely to be higher.
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ATTORNEY WORKLOAD STANDARD CONCLUSION

The aim of this workload study was to measure what workload standards should be in order for a
defender to provide reasonably effective assistance of counsel pursuant to prevailing professional
norms. Rigorous research methods were employed, including an assessment of the current time
being spent on different cases and the development of consensus around the time needed to provide
reasonably effective assistance of counsel pursuant to prevailing professional norms by a group of
private practice and public defender experts employing the Delphi method. A literature review on the
Delphi method has demonstrated that a majority of studies provide compelling evidence in support
of this method.

The table below provides the Delphi Panel’s expert consensus on the time required for an attorney to
provide reasonably effective defense by Case Type.

DELPHI PANEL RESULTS

Case Type Case Task Hours
per Case Type
Murder 181.6
Non-Murder -Max Life 108.1
Felony Class | 51.9
Felony Class I 28.3
Probation Violation 16.9
Misdemeanors 12.7
Juvenile Wayward 29.5
Juvenile Delinquent 46.1
Dependency and Neglect 27.2

Using the above workload standards for average amount of time that should be spent per Case
Type, it is estimated that there should be 136 to 145 full-time public defenders at the Office of the
RIPD to provide reasonably effective defense. As of this report, there are 49 full-time RIPD attorneys.
However, not all of these attorneys handle a full caseload due to supervisory and other administrative
duties. Therefore, the Delphi Method’s process indicates that the Rhode Island public defense system
is currently deficient at least 87 FTE attorneys. Alternatively, based on the Delphi Method'’s results
and analysis presented herein the RIPD currently only has capacity to handle, at most, 36.0% of the
workload in compliance with the Delphi Panel’s consensus opinions.
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37. In statistics, the standard deviation is a measure that is used to quantify the amount of variation or
dispersion of a set of data values. Presenting a range that is one standard deviation from the average (mean)
is meant to exclude outlier responses. The range we present contains approximately 2/3 of all Round One
participant estimates. In other words, the range we present is not the entire range of estimates received,
but is approximately limited to the central 2/3 of responses. See, e.g., The 68-95-99.7 Rule for Normal
Distributions, available at https://www.oswego.edu/~srp/stats/6895997.htm.

38. There were not a sufficient number of attorneys present that handled Appeals — Pre-Brief Only and
PCR cases; therefore, following discussion with the Delphi Panel, this case task was dropped from the study.

39. As was done in Round Two, in order to exclude outlier responses, the lower and upper bound range
that was presented is not the entire range of estimates received in Round Two, but rather one standard
deviation from the average.

40. For further information about “i-clickers,” see the applicable website, available at
https://www.iclicker.com. ¢
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