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Ethics Opinion Will Reduce Perjury

and Uphold Defendants’ Rights

A new ethics opinion relating to the issue of client perjury was
adopted by a near-unanimous NACDL Board of Directors at its
meeting on November 7, 1992, in Newport, Rhode Island. The
opinion had been debated before the NACDL Board at two pre-
vious meetings, leading to refinements in an earlier draft.

The unusually long and closely reasoned opinion concludes
that the constitutional privilege against self-incrimination and the
congtitutional right to the effective assistance of counsel prohibit
a lawyer from revealing a client’s perjury to the court, regardless
of ethical rules that appear to require disclosure.

The opinion expressly rejects the “narrative solution,” in which
the lawyer forces the client to testify without the assistance of
counsel, and in which the lawyer then omits reference to the
client’s testimony in closing argument. As is generally recognized,
this kind of conduct by the lawyer effectively reveals client con-
fidences and secrets to the judge and jury.

Also rejected was the suggestion that a lawyer intentionally
maintain ignorance of client perjury by giving the client a lawyer-
client Miranda waming. One disadvantage of this approach is
that the lawyer frequently fails to obtain important information
about the case. Another is that the lawyer who purposefully
remains ignorant of the client’s perjury is not in a position to dis-
suade the client. In addition, the lawyer may unwittingly help
the client to improve upon the perjury in the normal course of
preparing the client to testify.

By contrast, the NACDL ethics opinion expressly forbids the
lawyer to assist the client in improving the perjury, and it requires
the lawyer to make good faith efforts to dissuade the client from
testifying falsely. Even those who argue against this position gen-
erally concede that it will result in less perjury rather than more.

In the rare case in which the lawyer is unable to dissuade the
client from testifying falsely, the opinion requires the lawyer to
examine the client in the usual way and, to the extent tactically
desirable, to argue the client’s testimony to the jury.

The opinion also adopts the dominant view that the lawyer
should not act on the belief that a client intends to commit per-
jury unless the lawyer has “actual knowledge” that the testimo-
ny will be false or, at least, knows this to be so beyond a rea-
sonable doubt. Under Strickland v. Washington, 466 U.S. 668
(1984), the lawyer’s judgment that there is a reasonable doubt
should be accepted as falling within the “wide range of reason-
able professional assistance.” See, e.g., State v. Skjonsby
417 N.W.2d 818 (No. Dak. 1987).

The NACDL ethics opinion notes, however, that no ethics
opinion can guarantee a safe harbor in difficult cases. In close
cases, lawyers should proceed carefully, with full knowledge of
the applicable ethical rules of the jurisdiction and, ideally, with
the advice of counsel.

QUESTION PRESENTED
What is the proper course for a criminal defense attorney to fol-
low if the defendant proposes to commit perjury?

DIGEST
(1) The constitutional privilege against self-incrimination and the
constitutional right to the effective assistance of counsel prohibit
a lawyer from disclosing a client’s perjury to the court, even
though such conduct is in conflict with ethical rules, such as Rule
3.3(a)(2) and (4) of the American Bar Association ‘s (ABA’s) Model
Rules of Professional Conduct, that call for disclosure.

(2) A lawyer should not betray a client’s confidences and
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secrets by conveying to the judge
and/or jury that the lawyer believes that
the client intends to commit perjury or
that the client is doing so. This means
that the lawyer should not inform the
judge obliquely of “ethical problems,”
force the client to testify in narrative
fashion, or fail to argue the client's tes-
timony to the jury for other than tacti-
cal reasons,

{37 A lawyer.may act on the belief that
a client intends to commit pefury only if
the lawyer knows this beyond a reason-
able doubt.

{(4) If a lawyer believes beyond a rea-
sonable doubt that the client intends to
commit perjury, the lawyer must make a
strong, continuing, good faith effort 1o
dissuade the client from that course. The
lawyer may withdraw, but only if this can
be accomplished without either directly
or indirectly revealing the client’s confi-
dences or secrets, or otherwise prejudic-
ing the client's rights.

(5} If the lawyer is unable to dissuade
the client or o withdraw, the lawyer may
not assist the client to improve upon the
perury, but must maintain the client’s con-
fidences and secrets, examine the client
in the ordinary way, and, 1o the extent
tactically desirable, argue the client's tes-
timony to the jury as evidence in the case,

{6) In pursuing the course outlined in
paragraph (5) above, attorneys should
proceed carefully, with full knowledge of
the applicable ethical rules of the juris-
diction, and with the advice, if possible,
of counsel,

Opinion!
The Board of Directors has been presented
with the question of whether a criminal
defense lawyer may put a client on the
stand to testify when the lawyer believes
that the client will give materially false
testimony in whole or part, and, if so, how
the client's testimony should be present-
ed. The issue has arisen recently because
Rule 3.3(a)(2) and (4} of the Model Rules
of Professional Conduct, requiring the
lawyer to prevent or disclose client per-
jury to the court, are inconsistent with the
client's Fifth and Sixth Amendment rights.
Our opinion is based upon an analy-
sis of the constitutional rights to counsel
and the privilege against self-incrimina-
tion, the attomey-client privilege, and eth-
ical protection of clients' confidences and
secrers. When, as in this case, ethical rules
conflict with constitutional rights, the eth-
ical rules must give way.
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L. Ethical Rules Involved

The ethical rules take differing approach-
€3 to the question of client perjury. The
Model Code of Professional Responsibil-
ity (19509 continues to govem in a minor-
ity of states. Under the Model Code, the
lawvyer is either forbidden o reveal fore-
knowledge of client perjury,® or has dis-
cretion whether to reveal foreknowledge
of client perjury.* In no event is the lawyer
pemitted to reveal knowledge of client
perjury that is leamed after the fact.

In a “major policy change," however,
the Model Rules of Professional Conduct
(1983} make it mandatory for the lawyer
to reveal a client’s fraud on the court if
the lawyer cannot persuade the client to
rectify the fraud.

A. Model Code of
Professional Responsibility
B 4-1

Both the fiduciary relationship exist-
ing between lawyer and client and the
proper functioning of the legal system
require the preservation by the lawyer of
confidences and secrets of one who has
employved or sought to employ him. A
client must feel free o discuss whatever
he wishes with his lawyer and a lawyer
must be equally free to obtain informa-
tion beyond that volunteered by his client.
A lawyer should be fully informed of all
the facts of the matter he is handling in
order for his client to obtain the full advan-
tage of our legal system....

DR 4-101
Praservation of Confidences and Secrets
of a Client.

(A) "Confidence” refers to information
protected by the attorney-client privilege
under applicable law, and “secret” refers
to other information gained in the pro-
fessional relationship that the client has
requested be held inviolate or the dis-
closure of which would be embarrassing
or would be likely to be detrimental to
the client.

(B} Except when permitted under DI
4-101(C), a lawyer shall not knowingly:

{1} Reveal a confidence or secret of his
client.

(C) A lawyer may reveal:

LI L L

(2) Confidences or secrets when per-
mitted under Disciplinary Rules or
required by law or court order.

{3) The intention of his client to com-
mit a crime and the information nec-
essary (o prevent the erime.

LAl L]

EC 76

...In many cases a lawyer may not be
certain as o the state of mind of his client,
and in those situations he should resolve
reasonable doubts in favor of his client.

DR 7-101
Representing a Client Zealowsly
(A A lawyer shall not intentionally:

(3) Prejudice or damage his client dur-
ing the course of the professional rela-
tionship, except as required under DR
T-102(B),

DR 7-102
Represemting a Client Within
the Bounds of the Law.
{A) In his representation of a client, a
lawyer shall not:

LLEdl]

(4) Knowingly use perjured testimony
or false evidence.

() Participate in the creation or preser-
vation of evidence when he knows or
it is obvious that the evidence is false,
(7) Counsel or assist his client in con-
duct that the lawyer knows to be ille-
gal or fraudulent,

LLLLL]

(B) A lawyer who receives information
clearly establishing that:

{1} His client has, in the course of the
representation, perpetrated a fraud
upon a person or tribunal shall prompt-
ly call upon his client to rectify the
same, and if his client refuses or is
unable to do so, he shall reveal the
fraud to the affected person or tribunal,
except when the information is pro-
tected as a privileged communication.

B. Model Rules of
Praofessional Conduct

Rule 1.6

Confidentiality of mformation

{a) A lawyer shall not reveal information
relating to representation of a client.. ..



Rufe 3.3
Candor Toweard the Tribunal
(a) A lawver shall not knowingly:

(2} fail to disclose a material fact to a
tribunal when disclosure is necessary
to avoid assisting a criminal or fraud-
ulent act by the client;

(4) offer evidence that the lawyer
knows to be false. If a lawyer has
offered material evidence and comes
to know of its falsity, the lawyer shall
take reasonable remedial measures,

{1+ The duties stated in paragraph (a)
continue to the conclusion of the pro-
ceeding, and apply even if compliance
requires disclosure of information other-
wise protected by Rule 1.6,

(c) A lawyer may refuse to offer evi-
dence that the lawyer reasonably believes
is false.

C. ABA Standards for
Criminal Justice: The Defense
Function (3d ed. 1991)
Standard 4-3.1
Esrablishment of Relationship

(a) Defense counsel should seek o
establish a relationship of trust and con-
fidence with the accused....

Standard 4-3.2
Interviewing the Client

{a) As soon as practicable, defense
counsel should seek to determine all rel-
evant facts known to the accused....

{b) Defense counsel should not instruct
the client or intimate to the client in any
way that the client should not be candid
in revealing facts so as to afford defense
counsel free rein to take action which
would be precluded by counsel's know-
ing of such facts.

D. ABA Standards for
Criminal Justice: The Defense
Function (Ilst ed. 1971).°

7.7 Testimony by the Defendant.

{a) If the defendant has admitted to his
lawryer facts which establish guilt and the
lawver's independent investigation estab-
lishes that the admissions are true but the
defendant insists on his right to tral, the
lawyer must advise his client against tak-
ing the witness stand to testify falsely.

(b} If, before trial, the defendant insists
that he will take the stand to testify false-

Iy, the lawyer must withdraw from the
case, if that is feasible, seeking leave of
the coun if necessary,

{c) If withdrawal from the case is not
feasible or is not permitted by the coun,
or if the situation arises during the trial and
the defendant insists upon testifying false-
ly in his own behalf, it is unprofessional
conduct for the lawyer to lend his aid to
the perjury or use the perjured testimony.
Before the defendant takes the stand in
these circumstances, the lawyer should
make a record of the fact that the defen-
dant is taking the stand against the advice
of counsel in some appropriate manner
without revealing the fact to the court. The
lawyer must confine his examination to
identifying the witness as the defendant
and permitting him to make his statement
to the trier or the triers of the facts; the
lawyer may not engage in direct exami-
nation of the defendant as a witness in the
conventional manner and may not later
argue the defendant’s known false version
of facts to the jury as worthy of belief and
he may not recite or rely upon the false
testimony in his closing argument.

II. DISCUSSION
A. The Privilege Against Self-
Incrimination and the Right
to Counsel
In Nix v. Whiteside” the Supreme Court
decided that the Sixth Amendment right to
counsel was not violated when the defense
lawyer prevented his client from commit-
ting perjury by threatening to reveal the
truth to the court. As the Court noted, the
lawyer “divulged no client communica-
tions" until he was compelled to do so in
post-conviction proceedings.® It is still an
open question, therefore, whether the con-
stitutional right o counsel would be vio-
lated if the lawyer were actually to divulge
client communications to the court, par-
ticularly if this were to be done after the
perjury had already been committed.’
Even more clearly, the defendant's
Fifth Amendment privilege against self-
incrimination has not been foreclosed by
Vix because the issue was neither argued
to the Court nor discussed in the opin-
ions. As pointed out by Professors Haz-
ard and Hodes:"

The defendant or suspect in a criminal
case usually will reveal to his lawyer
information that would be protected
by the Fifth Amendment if sought by
the govemment. Because of the attor-
ney-client privilege, the government
plainly cannot obtain this information

from the lawyer.... Indeed, the gov-
ernment conceded this preliminary
point in Fisher v, United States, 429 U5,
391 (1976), and the Supreme Court con-
sidered it to be obvious.

The lawyer, of course, has no Fifth
Amendment privilege with regard to infor-
mation that would incriminate only the
client, Nevertheless:"

[Tlhe attorney-client privilege muest
apply o communications by an
accused to his lawyer, for otherwise, a
criminal defendant would de factolose
his Fifth Amendment protection mere-
ly by speaking candidly to his lawyer.
In this sense, the attomey-client privi-
lege stands in for the constitutional pro-
rection.

Thus, in Fisher v. United States, “the
Supreme Count...extended Fifth Amend-
ment protection to the attorney-client priv-
ilege for the express purpose of encour-
aging the wuninhibited exchange of
information between citizens and their
attorneys, "

The continuing importance of the priv-
ilege against self-incrimination to the client
perjury issue is therefore obvious, Because
the lawyer-client privilege “mest apply to
communications by an accused to his
lawyer” in order to maintain the client's
Fifth Amendment protection,” and because
the government “plainly cannot obtain this
information from the lawyer," it follows
that the government cannot enforce a rule
requiring a lawyer to reveal his/her client’s
confidences regarding the client’s perjury.

As noted, the case in which Fifth
Amendment protection was extended to
the lawyer-client privilepe was Fisber v
United States. The Court reasoned in Fish-
erthat “if the client knows that damaging
information could more readily be
obtained from the attorney following dis-
closure than from himself in the absence
of disclesure, the client would be reluc-
tant to confide in his lawyer and it would
be difficult to obrain fully informed legal
advice.”™ Because the Fifth Amendment
was not raised in Mix, however, Fisher
was neither cited to the Court nor men-
tioned in the Nix opinions.

Another relevant Fifth Amendment case
that was not mised in Nix fs Estelle . Smith, "
which involved a psychiatrist's examina-
tion of a defendant’s competency to stand
trial. The defendant was not advised of his
privilege against self-incrimination, nor
was his lawyer informed of the examina-
tion. The psychiatrist did not testify at trial
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regarding the crime at issue. At the post-
trial sentencing hearing, however, the psy-
chiatrist gave his opinion that the defen-
dant was likely to commit future crimes.

Writing for the Court, Chief Justice
Burger noted that, during the psychiatric
evaluation, the defendant “assuredly. . .was
‘not in the presence of [a person] acting
solely in his interest.™ “Rather, the psy-
chiatrist’s apparent neutrality changed,
and he became at the sentencing trial
essentially “an agent of the State recount-
ing unwarned staterments made in a post-
arrest custodial setting.™ Accordingly, the
defendant's Fifth and Sixth Amendment
rights had been violated, and the sentence
was vacated.

Another case not cited in Nix is Uit
ed States v, Henry.” In that case, a gov-
emnment informant who had been placed
in the same cell with Henry established a
relationship of trust and confidence with
him. As a result, Henry revealed incrimi-
nating information to the informer. Again,
Chief Justice Burger wrote the opinion for
the Court, vacating Henry's conviction
because it had been based in part on the
admissions elicited through a false rela-
tionship of trust and confidence,™

It is clifficult o understand how a defen-
dant's own lawver can propedy do what
the psychiatrist in Fstefle or the cellmate
in Herry could not do—that is, establish
a relationship of trust and confidence and
then “become an agent of the Swae” by
disclosing to the cournt the incriminating
information gained in the relationship
In fact, the case of the lawyer is a more
serious one than that of the cellmate.®
The Supreme Court has never described
trust and confidence berween cellmates
as “imperative,” but it has used that word
in describing the relationship of trust and
confidence between lawyer and client.®
That relationship has also been lauded as
the "cornerstone of the adversary system
and effective assistance of counsel," and
fidelity to that trust has been called “the
glory of our profession. "

Accordingly, the Fifth Amendment priv-
ilege against self-incrimination incorpo-
rates the lawyer-client privilege, giving
constitutional protection to information
that a lawyer has received from his/her
client. Conversely, however, if the lawyer's
information is outside the lawyer-client
privilege, it is not protected by the Fifth
Amendment, It is important to consider,
therefore, whether a lawyer's knowledge
of a client's intention to commit perjury
is within the future crime exception to the
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lawyer-client privilege.

In fact, perjury has been construed as
falling outside of the future crime excep-
tion, One reason is that it is “intrinsically
and inextricably” related to the crime for
which the defendant is being tried® In
this respect, it is like the future crime of
concealing the proceeds of a theft—that
is, to reveal the future crime (ongoing con-
cealment} is to implicate the client in the
past crime (theft). ™ This is not true, of
course, of the future crime of bribing a
juror. To reveal the client's intent to com-
mit the bribery does not require reveal-
ing any confidences regarding his guilt of
the past crime that is being tried.

The majority in M does equate per-
jury with bribing a witness or juror.® How-
ever, this was part of what the four con-
curring justices criticized as the majority's
inappropriate dictum on professional
ethics.” As Justice Brennan said, that pan
of the majority opinion was “pure dis-
course without force of law.™ Moreover,
as is characteristic of the most unreliable
efictum, counsel failed adequarely 1o argue
the point,* and the majority opinion does
not consider any of the significant differ-
ences between perjury and bribing a wit-
ness or juror.

Also, bribery of a juror is “structural,”
sabotaging the adversary system at its
foundation.* By contrast, the adversary
system takes perjury into account and is
designed to deal with it. As Dean Wig-
more has written, cross-examination is
“the greatest legal engine ever invented
for the discovery of truth."* A panel on
lawyers’ ethics was once asked what the
defense lawyer should do when a client
proposes to commit perjury, “Do me a
favor,” a United States Attormney on the
panel replied, “Let him try it."* If the ques-
tion had related to bribing a juror, how-
ever, the United States Attorney would
not have responded, “Do me a favor. Let
him try it

In the same paragraph in which it con-
cludes that perjury is “essentially the same”
as bribing a juror, the Nix majority says
that a defendant would have no “right" 1o
insist upon his lawvyer’s silence regarding
bribery of a juror or witness. The analogy
cuts the other way, however, because the
Court has permitted a defendant to insist
upon silence regarding his perjury, and,
significantly, the context involved the
defendant’s Fifth Amendment privilege.

In New fersey v. Portash,” Portash had
been granted use immunity* for grand
jury testimony. When he was subsequently
prosecuted, the trial court ruled thar if he
presented an alibi that was inconsistent

with his grand jury testimony, the prose-
cution would be able to use the grand jury
testimony to impeach him. The Supreme
Court reversed, holding that Portash had
a constitutional right to present his alibi
{which was assumed to be perjured)”
without being impeached with his incon-
sistent grand jury testimony,

Obwviously, Portash did not acquire a
“right” to commit perjury. The Supreme
Court did hold, however, that forfeiture
of his Fifth Amendment privilege was not
one of the consequences of his perjury.®
Moreover, although the lawyer is “an offi-
cer of the court and a key component” of
a system that is “dedicated to a search for
truth,™ there was no sugpestion that Por-
tash’s lawyer had acted improperly in
offering the perjurious alibi.*

Also bearing upon the future crime
exception in the context of the Fifth
Amendment privilege is Estelle v. Smith"
where the psychiatrist interviewed the
defendant without warning him that his
statements could be used against him in
court, The psychiatrist was therefore
barred from using the defendant’s com-
munications as the basis for testifying in
the sentencing phase about the likelihood
that the defendant would commit future
crimes. If the future crime exception did
in fact nullify the defendant’s privilege
with respect to communications to his
lawyer, surely the Court would have
allowed the psychiatrist to testify about
the defendant’s future criminality. Put oth-
erwise, if the psychiatrist cannot reveal in
court the defendant’s unwarmed commu-
nications bearing upon future crimes with-
out violating the defendant's Fifth Amend-
ment privilege, the defendant's lawyer
cannot do so either.

B. Proposed Solutions That
Violate the Privilege Against
Self-Incrimination and the
Right to Counsel

The foregoing discussion makes clear that
no solution to the client perjury problem
is constitutional that requires the lawyer
to reveal a clent communication to the
court that incriminates the client.

Oine proposal that cannot survive this
test is that the lawyer seek leave to with-
draw in circumstances in which the lawyer
will be required to give the court an expla-
nation for doing so. There is geneml agree-
ment that even an equivocal answer
inevitably incriminates the client. For
example, in Lowery v. Cardwell " the
lawyer said only, "I cannot state the rea-
son." This was recognized by the court as
being an “unequivocal announcement™



of the defendant’s perjury.* Similarly, in
Uinited Stafes v. Hertkel ® the court inferred
the client's perjury when the defense
lawryer simply said that he could not "pro-
fessionally.. proceed."

Another propaosal appeared in Section
7.7 of the 1971 version of the ABA Defense
Function Standards. Under Section 7.7 of
the 1971 Standards, the lawyer was
required to “confine his examination 1o
identifying the witness as the defendant
and permitting him to make his statement.”
That is, the lawyer has the client present
his testimony in narrative form, rather than
in the normal question-and-answer man-
ner. The result is that the client's perjury
will become part of the record, although
without the attorney's assistance through
questioning.

The Supreme Court has held, however,
that denying a defendant the right to be
questioned by counsel is tantamount to a
deprivation of the Sixth Amendment rght
to the effective assistance of counsel.®

One might rejoin that, by lying, the
defendant waives this right. But the
Supreme Court..."has always set high
standards of proof for the waiver of
constitutional rghts,"" and to presume
such waiver from the mere fact of his
lying is imposing upon the defendant
[the deprivation of a constitutional rght
as] an added perjury punishment.*

As the Ninth Circuit has held, “If in truth
the defendant has committed perjury...she
does not by that falsehood forfeit her right
to fair trial. "

Assuming, however, that the client's
perjury has been put in evidence in nar-
rative form, what should the lawyer do
about his/her closing argument to the jury?
The general rule, of course, is that “the
lawyer may argue all reasonable infer-
ences from the evidence in the record,™
and the client’s story is now part of the
record.® Indeed, it is a deprivation of the
right to counsel to prevent the defense
lawyer from marshalling the evidence in
closing argument.® Nevertheless, Section
7.7 provides that the defense lawyer is for-
bidden to make any reference in closing
argument to the defendant's testimony.

Beyond any question, the procedure
envisioned by Section 7.7 divulges the
client's confidences. The judge is certain
to understand what is going on, and it is
generally agreed that the jury usually will
as well #* Even if the jury does not realize
the significance of the unusual manner in
which the defendant is testifying, the jury
is sure to catch on when the defense lawyer

in closing argument makes no reference
to the defendant’s exculpatory testimony.

Section 7.7 was deleted from the Stan-
dards by the ABA in 1979, with reference
to the emerging Model Rules. In 1983, the
Model Rules explicitly rejected Section
7.7, in part because it is “an implicit dis-
closure of information imparted o coun-
sel.” Also, Chief Justice Burger, who was
the first to promote the idea, repudiated
Section 7.7 in Nix v. Whiteside ™

Obviously, Model Rule 3.3, which
requires that the lawyer reveal client per-
jury by using information derived from
client confidences or secrets, is subject to
similar objections as is Section 7.7. In par-
ticular, under MR 3.3 the lawyer is placed
in the position of *waiving” the defen-
dant's privilege against self-incrimination.
As Diean Norman Lefstein has pointed out,
the decision to waive a client’s constitu-
tional right “should not be permitted to
be made unilaterally by defense coun-
sel."* “We permit no other constitutional
right of a defendant. . .to be stripped away
in this fashion."* The defendant is enti-
tled, at the least, to an "on-the-record judi-
cial hearing."*

That procedure, however, only serves
to create further difficulties. If such a hear-
ing is held, “(ilt is virtually unthinkable
that 2 defendant would acknowledge that
he or she planned to lie.™ In addition o
involving the trial court in lawyer-client
confidences, therefore, the hearing
“wiill...almost certainly be unsatisfacto-
ry.™ In the process, moreover, the attor-
ney client relationship will have been “tomn
asunder."® As Dean Lefstein demonstrates,
therefore, the solution proposed by MR
3.3 (as interpreted by Opinion 87-353) is
a shambles.

An addiional problem with MR 3.3 is
that it would require a lawyer-client Miran-
dawarning * In fact, in the 1980 Discus-
sion Dimaft of the Model Rules, which con-
tained a rule virmally identical to 3.3, the
Comment explained the need for giving
the warning at the outset of the lawyer-
client relationship:

A new client should be given a gener-
al explanation of the client-lawyer rela-
tionship. A client should understand
the lawyer's ethical obligations, such
as the prohibitions against assisting a
client in committing a fraud or pre-
senting perjured evidence.

The Comment candidly acknowledged
that “[the waming may lead the client to
withhold or falsify relevant facts, thereby
making the lawyer's representation. . . less

effective. ...” When it was pointed out that
this amounts to instructing the client o
be less than candid with the lawyer®—
which is forbidden by the Defense Fune-
tion Standards*—the Kutak Commission
simply deleted the comment, thereby elim-
inating the candor but not the problem.

Finally, the prejudice to the client is
clear when the lawyer puts on the record
that the client is going to try to lie his way
out of a conviction. Even the proponents
of Section 7.7 acknowledged that *if the
trial judge is informed of the situation, the
defendant may be unduly prejudiced ™
Today, with the extraordinary expansion
of the harmless error doctrine,” the
lawyer's divulgence of the client's confi-
dences could well negate what would oth-
erwise be reversible error.”

C. The Recommended Solution
We recommend the following means of
resolving the problem of client perjury,
maintaining the traditional model of
lawyer-client trust and confidence, pro-
tecting the constitutional rights to which
that relationship gives expression, and
putting lawyers in a position to dissuade
the client from committing perjury.

As provided in the Defense Function
Standards, defense counsel should “seek
o establish a relationship of tust and con-
fidence with the accused." Counsel should
also “probe for all legally relevant infor-
mation,"? explaining to the client “the
necessity of full disclosure of all facts known
to the client for an effective defense,” and
the extent to which ethical niles protect the
client’s confidences and secrets.™

If the lawyer belisves that the client
intends to commit perjury, the lawyer
should not act on that belief unless it is
beyond a reasonable doubt.™ Surely the
lawyer should not convict his/her client
on a lesser standard than the jury would
have to use. Also, as noted in EC 7-6 of
the Model Code, whenever the lawyer is
not “certain” as to the client’s state of mind,
the lawyer should “resolve reasonable
doubits in favor of his client.”

If, on that standard, the lawyer deter-
mines that the client is contemplating per-
jury, he/she should make continuing,
good faith efforts to dissuade the client
from that course.™ The lawyer is permit-
ted to withdraw, as long as withdrawal
would not prejudice the client; it is prefer-
able, however, that the lawyer not with-
draw, but that he/she continue to use
his/her relationship of trust and confi-
dence with the cient, “up to the very hour
of the client’s...testimony,™ to dissuade
the client from committing the perjury.

MARCH 1993 THE CHAMPION 27



ETHICS ADVISORY OPINION

The client, faced with the threat of
prison, may or may not be impressed with
the fact that perjury is immoral and illegal,
but may well be persuaded by the Fact that
the judge has the power to increase the
sentence i he/she concludes that the
defendant has given false testimony.™ In
any event, there is a professional consen-
sus that lawyers are frequently successful
in dissuading client perjury.™ Note again,
however, that lawyers can serve this func-
tion—to the benefit of society as well as
their clients—only if their clients are will-
ing to entrust them with their confidences
and to accept their advice, That is not like-
ly 1o happen if a lawyer-client Miranda
warning is given,™

In the relatively small number of cases
in which the client who has contemplat-
ed perjury rejects the lawyer's advice and
decides to proceed to trial, to take the
stand, and to give false testimony, the
lawyer should go forward at tral in the
ordinary way.” That is, the lawyer should
examine the client in the normal profes-
sional manner and should argue the
client's testimony to the jury in summa-
tion to the extent that sound tactics justi-
fy doing so.

D. When Does a Lawyer
“Know” That a Client Is Going
to Commit Perjury?

Within weeks of the decision in Nix v
Whitesicle, the American Bar Association
(ABA)}, in conjunction with the American
Law Institute (ALL), produced a videotape
on which several expers on the ethics of
criminal defense lawyers commenied on
the case and on MR 3.3, The ABA/ALI
commentators make it clear that the trial
lawyer's conduct approved by the major-
ity in NVixrepresented a radical departure
from traditional, standard practice.

Defense counsel in Mixis described as
having gone "bonkers” in inferring that his
client was going to commit perjury and in
his “brutal" reaction. Further, the notion
that a eriminal defense lawyer might be
required to divalge his client's perjury is
characterized as “startling," "unworkable”
and out-oftouch with the dynamics of the
lawyer-client relationship,

Thus, one commentator on  the
ABA/ALI videotape says that a lawyer has
an obligation to reveal client perjury only
if the lawyer has “absolutely no doubt
whatsoever” that the client will commit a
“serious” fraud on the court, (The pedury
in Nixis defined as falling shont of “seri-
ous” fraud.) Also, soon after Nix, the
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Deputy Attorney General who won the
case was quoted in the ABA forerncal as
saying that if the lawyer does not “know
for sure” that a witness' evidence is false,
the lawyer should put the evidence on,™
In the same article a former prosecutor
said that a client may stick to a story that
“you know in your hean of hearts is false.”
As long as the client “never admits that it
is false,” however, most lawyers “suspend
judgment and do the best they can.” He
added that any different standard of
“knowing" would be “at war with the duty
to represent the client zealously,™ Simi-
larly, ABA Formal Opinion 87-353 makes
sure that it will be “the unusual case where
the lawyer does know." The opinion
requires that knowing be established only
by the client's “clearly stated intention”
that he will commit perjury at trial.

The insistence upon a direct client
admission of perjury to establish "know-
ing" or “actual knowledge” has also been
adopted by the Eighth Circuit® The court
held that an attorney must use “extreme
caution” in deciding that a clent intends
o commit perjury, and that nothing but
“a clear expression of intent” will justfy
the attorney's disclosure to the judge."™

The Second Circuit has similarly insist-
ed upon a “clearly established" or “actu-
al knowledge” standard.” In doing so, the
court approved a definition providing that
information is “clearly established” only
when the client “acknowledges” the per-
jury to the attorney.™ The court observed
that under any standard less than acmal
knowledge, courts would be Yinundated”
with lawyers’ reports of perjury.™

At another point in its opinion, the Sec-
ond Circuit went further, indicating that
an admission alone will not be sufficient
to justify disclosure by a lawyer. After
explaining that knowledge by the lawyer
means “actual knowledge,” the court went
on to say that the lawyer should disclose
“only that information which [1] the attor-
ney reasonably knows to be a fact and
which, [2] when combined with other facts
in his knowledge, would [3] clearly estab-
lish the existence of a fraud on the tri-
bunal. ™ Thus, the client’s admission does
noi suffice unless corroborated by "other
facts™ that “clearly establish” the perjury.

This development was forecast in Mix
itself. The majority opinion characterizes
the case as one in which the defendant's
“intent to commit perjury [was] communi-
cated to counsel. ™ The concurring justices
add that "lelxcept in the rarest of cases"
atomeys who "adopt 'the role of the judge
or jury to determine the facts'...pose a dan-
ger of depriving their clients of the zeal-

ous and loyal advocacy required by the
Sixth Amendment " Also, Justice Stevens
appropriately observes thar:*

A lawvyer's certainty that a change in
his client’s recollection is a harbinger
of intended perjury—as well as judi-
cial review of such apparent certain-
ty—should be tempered by the real-
tzation that, after reflection, the most
honest witness may recall (or sincere-
ly helieve he recalls) details that he pre-

viously overlooked.

Finally, when the defense lawyer makes
the decision that the client's inconsistent
stories do not mean that he intends to com-
mit perjury, the standard of review is like-
ly to be that established by Strickland v.
Washington.™ That is, the court must
“indulge a strong presumption” that coun-
sel's conduct falls within the "wide range
of reasonable professional assistance.™

For example, in Strickland itself, the
defense lawyer employed tactics deliber-
ately designed to cover up the client’s false
statements to the court that he had no sig-
nificant criminal record and that he had
committed the crime under emotional stress.
The lawyer then argued to the court what
he knew to be false statements made by the
client. Nevertheless, the Supreme Court heled
that the lawvyer's conduct fell within the
“wricle range of reasonable professional assis-
tance,” and no member of the Court sug-
gested that the lawyer had acted improp-
erly in any way in using these tactics.™

In almost all of the cases discussing
client perjury, the issue has been raised
by a defense lawyer who has concluded
that the client is committing perjury and
has revealed that conclusion to the court.”
In State v. Skionsty,™ however, the client
raised the issue, complaining that the
lawyer rendered ineffective assistance of
counsel by failing to recognize that the
client’s self-defense testimony was per-
jurious and ineffectual ™

In rejecting that claim, the coun fol-
lowed a line of analysis paralleling that
suggested here. *[Olur scrutiny of coun-
sel's performance must be highly defer-
ential," the court said, “and must be eval-
uated from counsel's perspective at the
time,™ Continuing to quote from Serfck-
land, the court added that “every effort
[must] be made to eliminate the distort-
ing effects of hindsight” and to recog-
nize “the difficulties inherent in making
the evaluation."™ The court concluded
that it “must indulge a strong presump-
tion that counsel's conduct falls within
the wide range of reasonable profes-



sional assistance.""

The coun in Skjonsdy also noted that
“awyers are not to perform the functions
of judges or jurors,"® adding:®

To compel attorneys to monitor their
clients’ behavior, to pursue vigorous-
ly any suspicions that might occur to
them about possible wrongdoing by
the clients, and to develop evidence
against the people they represent,
would undermine the fundamental
character of the attorney-client rela-
tionship and bastardize the role of
defense counsel. Imposing such oblig-
ations on attorneys also would create
pressure on clients to conceal infor-
mation from their lawyers and to try to
make the tactical judgments about the
use of evidence that only attomeys are
fully equipped to make.

In view of these authorities, including
the ABA, the ALT and the Supreme Court,
a very high standard must be met—"actu-
al knowledge" or “proof beyond a rea-
sonable doubt"—before a lawyer “knows”
a client intends to commit perjury. A
lawyer who relies upon such a high stan-
dard should not be charged with violat-
ing Model Rule 3.3 or a similar rule. ®
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