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RICK JONES: ~-- probably get started because
Manny's here and | prom sed himthat we would et him

get on with his day by eleven o' clock, and, and so |et

me just, let me just start by saying I'm [|'m glad that
everyone is here in one formor another and | | ook
forward to a productive couple of days. 1|, sadly, am

going to have to m ss out on portions of the
conversation just because these hearings are in New
York, and whenever stuff happens in New York, it just
seens that | can't free up the kind of time that |
that I would like to, so | apol ogize in advance for
having to, for having to | eave for blocks of tinme, but,
but, as | said, Manny is here, and | greatly appreciate
hi m being here. Manny is the Senior Counsel at the
| mmi gration Defense Project and is, and is, for ny
noney, oh, Doug, Doug just wal ked in.
FEMALE SPEAKER: Sorry. Sorry, I'"'mlate.
RICK JONES: That's okay, you're really not.
We're just, we're just starting here, and he's one of
the |l eading, leading lights in the, in the field of
the, the intersection of crimnal |aw, and, and
i mm gration, and the rights of imm grant defendants.
Manny has graciously agreed to spend some tine with us
this morning tal king about imm grant defendants and

probl em sol ving courts, and what | think we ought to do
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is, is just very quickly go around the room and
identify ourselves, and then give Manny ten or fifteen
m nutes to give us sort of an overview, and then we
wi || ask him whatever, whatever questions we m ght
have. So, so thank you, Manny, for com ng. As you
know, I'm Rick Jones. | guess (unintelligible).

ELI ZABETH KELLEY: Good morning. Elizabeth
Kelley from (unintelligible).

RI CK JONES: Good norni ng.

JAY CLARK: Good norning. Jay Park from

Ci nci nnati .

JOHN CUTLER: John Cutl er, NCBSF.

ANGELA FRASER: Angel a Fraser, NSCBF.

CHERYL BERNARD: |'m Cheryl Bernard. | work
for (unintelligible). How are you?

RI CK JONES: Good, how are you?

JOEL SCHUMM |'m Joel Schumm nmenber of the
Uni versal (unintelligible).

RICK JONES: Hi, Joel.

VI CKY YOUNG: Vicky Young, San Francisco.

MARVI N SCHECTER: Marvin Schecter of New
York and on the news.

FEMALE SPEAKER: And Gai |

RICK JONES: Gail? Are you there?

GAI L SHI FMAN: Gai | Shi fman, San Franci sco,
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literally.
MANNY VARGAS: Hello, Gail
RICK JONES: Well, the floor is yours, Manny.
MANNY VARGAS: Thank you. Okay, well, thank
you everybody for having ne here today. I'm [|I'mvery

pl eased to do this and I'm and |I'm very happy that,
that the Task Force is |ooking at the issues of concern
that i mm grant conmunities are having to deal with
probl em solving courts. So let me start by focusing on
what the problemis here, what the problemis with
respect to inm grant access to problem solving courts
or other alternative to incarceration type

di spositions, and | want to do that by, well, first
thing, | had a handout. Let me distribute this. \What
I'mdistributing is a, a one page checklist, which is
our project's effort to sort of summarize the | aw of

i mm gration consequence of the crim nal convictions on
one page, and what | want to direct people's attention
to is the box in the mddle on the right-hand side,
Conviction Defined. This is the definition of what
constitutes a conviction for imm gration purposes that
now is the inmm gration statute and has been in the

i mmi gration statute since 1996. Prior to 1996, there
was, was not a definition of conviction, but then as

part of IRA, IRA, the Immgration ReformBill of 1996,
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Congress added this definition, and as you, you can
see, it includes not only a formal judgenment of guilt
entered by a court, which is what you and |I normally
woul d consider to be a, a conviction, and what the
state of New York or other states m ght deemto be a
convi ction, but also adjudic, adjudications where
guilt, where the adjudication of guilt has been

wi t hhel d or deferred adjudications where these two
prongs are met, the first prong being that a judge or
jury has found a non-citizen guilty or the non-citizen
has pled guilty or admtted the essential elenments for
the finding of guilt, plus to the judge, the court, has
ordered sone penalty or restraint on liberty. Now,

t hi nk about this definition when you think about

di spositions of problem solving courts that now often
require up front guilty pleas, with the court then
ordering that person to participate in drug treatnent,
domestic violence counseling, whatever it is or

what ever the problem solving court is addressing, and

t hi nk about the inplications then where imm grants who
are, are placed in these drug diversion progranms, or
are, are adjudicated in problem solving courts that
require an up front guilty plea. You have the, the plea
of guilt meeting prong one, and then you have the judge

ordering the participation in the program So this is
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why i mm grant advocates |ike our project and others,
you know, have been trying to get the word out to

I mm grant communities, obviously, to, and to the dense,
defense comunity, and to the, the crimnal justice
system generally, judges, prosecutors as well, so folKks
are aware that a, a non-citizen is subject to a

di version-type disposition or a, a problem solving
court, that, that disposition with an up front guilty
pl ea, that that person, regardl ess of whether or not
the plea is |l ater vacated or withdrawn, is subject to
deportation for the initial plea, for the initial

adm ssion of guilt. Now, | wanted to highlight

that there's, you know, good arguments why we don't
think this is what Congress intended in 1996, and sone
of this is being litigated, including here in New York
in the Second Circuit. Because we were discussing be,
bef orehand the Netern versus Fol der case, but there's
been | egislative history, for exanple, that when
Congress instituted this definition, it was meaning to
overrule a prior agency precedent that sinply had to do
with not giving the, the government authority to use
guilty pleas in certain types of (unintelligible)

adj udi cati on provisions where the government wanted to
go after what they termed the bad actor, but when the

state required some subsequent hearing before the plea
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converted into a conviction. It was not neant to
address di spositions where, in fact, the guilty plea
was | ater vacated or w thdrawn, and there was no
conviction under state or federal law for, for the
applicable for the, the, the crimnal justice

system that entered the adjudication. |It's also the
case that when you think about where problem sol ving
courts were in 1996, the, the up front guilty plea, as
understand it, was not a requirement. You know, there
was a pretty massive novenent at that point, but to the
extent that there were problem solving courts or these
alternative incarceration dispositions, they didn't
require up front guilty pleas at that time, and one can
conclude fromthat that time was, this, this wasn't the
type of disposition that Congress was going after, and
nor eover, you have federal crimnal justice policy now
that favors or pronotes in many cases the idea of these
ATl programs, these alternative incarceration prograns,
with which this inmmgration policy was in tension or it
conflicts, where a segnment of the U.S. resident

popul ation is effectively being excluded from non-ri sk
participation in such progranms, and this is, you know,
this was, the, the, the fact that there is a risk here
has, has been confirmed in agency precedent. There's a

Board of Inm gration Appeals decision from 1999, a case
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call ed Matter of Rol dan-Santoyo, which involved a

| awf ul permanent resident in Idaho who pled guilty to a
drug possession offense, was prom sed by the state of

| daho that if he conmpleted a, | think it was a five-
year probation period without any further problenms with
the law, that that plea would be vacated and wit hdrawn,
and, in fact, M. Roldan's plea was vacated after he
successfully conpleted the five-year program but then
it subsequently came to the attention of the

I mm gration Service, the Imm gration Service initiated
removal proceedings, and in Matter of Rol dan-Santoyo,
the Board of I mm gration Appeals upheld an imm gration
judge's order that that person, despite having, not
havi ng a conviction under |daho state |aw, was stil
bei ng convicted for inm gration purposes and ordered
deported. So that's the, the rule that inmm gration
judges, or the, or the precedent decision that

I mm gration judges across the country are bound by

and are following with the exception of the Ninth
Circuit, but in every other jurisdiction in the country
now bound by this decision and by this wrong
interpretation of the conviction definitions. Now,
some of you, you know, may be asking, "Well, howis it
that folks that are referred to drug treatment prograns

or domestic violence counseling prograns conme to the
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| mm gration Service's attention?"” and it is true

t hat

there are substantial nunbers of imm grants now who are

being referred to these progranms, who are in the
probl em sol ving courts, and if they don't wind u
custody or aren't in custody, may not come to th
attention of Imm gration Services and successfu
compl ete the program and, and, and go on with th
l'ives until, and let me bring up the circumstanc

where this becones an issue for the, for the, if

pin
e

Iy
eir
es

you

have any violation during a drug treatment, and that

results in your being taken into custody, even if that

violation is, is, winds up being nothing, the fact that

you're in custody even for a brief period, say,
Ri ker's Island here in New York, can bring you t
attention of imm gration authorities who can the
removal proceedings on the basis of that initial
pl ea, even though there's not yet a conviction u
state law. When you later apply for U S. citize
if you're a |long-term permanent resident, you ar
a formto fill out, the N-400 application form
form asks you to identify whether you' ve ever be
gquote, "placed in an alternative sentencing or
(unintelligible) rehabilitative program"™ and th
parent heses, "for exanple: diversion, deferred

prosecution, withheld adjudication, deferred

in

o the

n start
guilty
nder
nship,

e given
and that

en,

en in
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adj udi cation," so that even if you hadn't been
identified for removal proceedings, your honest answer
to this question on the citizenship application can
then result in you being placed in renmoval proceedings,
and your dishonest answer to this question can | ater
result in revocation of citizenship if the governnment

| ater finds out that you had, in fact, been placed in a
di version program at some point. Another exanple where
this comes up is when sonebody | ater applies for, it,
it, say, it's a, a person who's trying to |legalize
their status, who's not yet l|legal, and |ater applies
for adjustnent to legal status. A rap sheet run is
done, that arrest shows up, questioning is done
regardi ng how this disposition was resolved, and if it
comes to the adjudicator's attention that there was a
guilty plea, that can result in the deferral of that

i ndi vidual to removal proceedings, as well, and then
the, the final, additional exanple | want to bring to
your attention, which is reflected in this case before,
that's pending before the Second Circuit now, the
Beecham case, is where the imm grant takes a trip out
of the country, and upon their departure fromthe, the
country and, and attenpt to re-enter the U. S., at the
poi nt of entry, say, JFK Airport here in New York, a

crimnal record check is done, an arrest shows up, the

11




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

i ndi vidual's sent to secondary inspection at the point
of entry, questioned about the, what happened, the
information cones to the attention of the Imm gration
Service that there was a, an arrest that resulted in a
guilty plea, even though |ater vacated, can result in
t hat i ndividual being placed in removal proceedings,
and the Beecham case is an exanple of that. M.
Beecham took a trip to the Dom ni can Republic, and upon
his return, was placed in renoval proceedi ngs, even

t hough his conviction was subsequently vacated under
New York state law. The governnment continued with
their effort to rempbve M. Beecham got a renoval
order, and he's now challenging that in federal court.
The New York State Association of Crimnal Defense
Lawyers, and NACDL, by the way, have filed an am cus
brief on that case to this court on M., M. Beechani s
position.

MANNY VARGAS: All right. So what can be
done about this? There's a few things I want to bring
to the court's attention, and some of these
possibilities are outlined in some of the materials
that | passed along to Rick and | believe the members
of the Task Force have them including the New York
City Bar's 2007 Report on the Imm gration Consequences

of Deferred Adjudication Programs in New York City.

12
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Obvi ously, at mnimum | think one thing that should be
done is education. The actors in, in problem solving
courts are imm grants themsel ves, obviously, about the
potential immgration inplications of what happens in
probl em sol ving courts, particularly where there is a
guilty plea or adm ssion of guilt. To the extent that
you have problem solving court diversions, obviously
fromthe inmm grant's perspective, a pre-plea type
program woul d be preferable, would avoid these

ri sks, assum ng that the person does successfully

conmpl ete the program that there's not that first prong
of the guilty plea or adm ssion of guilt, regardless of
the referral or the court's ordered deferring somebody
to a, a diversion program That disposition can't be
consi dered a, a conviction for immgration purposes

unl ess the person is later found guilty. To the extent
t hat pre-plea diversions aren't possible or deemed not
appropriate, there are jurisdictions that come up with
alternative ways to process these cases or adjudicate

t hese cases that possibly, not necessarily guarantee,
but possibly could avoid these dispositions, which to
the extent if a systemisn't operating pre-plea, we
bel i eve these alternative-type neasures should be
encour aged, at least in the case of, of non-citizen

def endants, and that is to have diversions which are

13
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based on stipulations or contracts with the prosecution
in which maybe the, the defendant agrees to give up
certain rights, but, but where there isn't a plea or
adm ssion of guilt in court, that's, that's accepted

in court, that has its own issues and probl ens

obvi ously from the defense perspective, but there would
be a way were there a will in certain cases to avoid
the imm gration consequences, and then the final idea
"Il put out there is to encourage openness of problem
solving courts to alternative pleas in certain cases.
This comes up particularly where, you know, there may
be a factual basis for other charges that do not
trigger deportability, and just to throw out an

example, the, let's say you have a defendant who's been
arrested for a larceny offense and, and a drug offense,
drugs were found on his or her possession, but is a

| ong-term permanent resident, a permanent resident
who's been here over five years, that permanent
resident, if he pleads guilty to the drug offense, wil
become deportable in the U S. under this definition of
conviction, even if that plea is |later vacated or

wi t hdrawn. However, if the, the individual pleads to a
| arceny of fense, the governnment would need two such

| arceny offenses, or the immgration term nology is

crimes involving (unintelligible) to make such a | ong-

14
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term permanent resident deportable. Would know edge of
that, and with a well, the actors in the, in the
probl em sol ving court, to avoid this position that
woul d result in permanent deportation of that

i ndi vi dual, openness to the possibility of pleading to
the of fense that doesn't trigger deportability could

al so avoid these imm gration consequences. So | think
['I'l leave it at that and open it up for any questions
anybody has about any of this.

RI CK JONES: Do people have questions?
Questions?

SPEAKER: | certainly have some, but |'l
wai t .

VI CKY YOUNG. (Unintelligible).

RI CK JONES: Vicky? Vicky, do you have
questions?

VI CKY YOUNG. Well, one question |I do have is
my understanding is that imm gration can, or maybe it's
only its, its inadmssibility, if they even suspect
t hat someone has a drug abuse problem that triggers
other imm gration consequences, so the fact that
someone's even been in a programcould in itself have
consequences, but that's not the sane as deportability?
['mjust trying to --

MANNY VARGAS: No.

15
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VI CKY YOUNG: -- get at what that is, 'cause
| know that's a problem as well.

MANNY VARGAS: Yes, and you are absolutely
right. There is a, both a deportability and an
adm ssibility ground for drug abuse or addiction.

VI CKY YOUNG. MM hmm

MANNY VARGAS: Deportability is what gets
applied to imm grants who are lawfully admtted to the
u.s. --

VI CKY YOUNG: Right.

MANNY VARGAS: -- and adm ssibility is what
gets applied to fol ks who are seeking | awf ul
enmeshnment into the U . S. who aren't currently of | egal
status, and for both deportability and adm ssibility,
there is a drug abuse or drug addiction ground.
(Unintelligible) --

VI CKY YOUNG:. So, so does that sort of either
nmoot or expand the whole problem solving court problem
because the fact that you're even in it --

MANNY VARGAS: Yeah.

VI CKY YOUNG: -- regardless, does that have
its own problent?

MANNY VARGAS: It's definitely something to
be aware, and, yes, it is a potential issue. A couple

things that | wanted to bring to folks' attention about

16
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that. Number one is that there are certain case |aw
limtations on when sonebody can be found to be a drug
abuser and an addict so that, you know, a one time

adm ssion use of drugs doesn't necessarily make you a
drug abuser or drug addict for imm gration purposes,
and secondly, the imm gration system operates at this
point still, you know, despite all the nmoney thrown

at it (unintelligible) largely based on cri m nal

di spositions --

VI CKY YOUNG: So --

MANNY VARGAS: -- and, and not so nmuch these
ot her grounds |ike drug abuse or drug addiction that,
yes, are in the inmmgration statute, but | can tell you
in my years of experience with, with deportation that
it's rarely if ever charged, and | think the only
i nstances |'ve seen where it's been charged, it's where
it's been thrown in, it's an additional charge where
somebody has several other grounds and inmm gration is
really after that person. So as a practical reality,

I, I don't think one, it, it doesn't seem|ike one
needs to be as concerned about that right now, and the
(unintelligible) reality is that the imm gration system
ri ght now is based |largely on what the dispositions of
crimnal courts, not this other evidence and of these

ot her grounds that actually don't even exist in the

17
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crim nal grounds of the immgration statute. They're
under the health grounds of the imm gration statute.
It's not one of the listed crim nal grounds for
removal .

VI CKY YOUNG. As a practical matter in these,
do you have any idea, like, the, the, the numbers of
peopl e that are being affected and have had pl eas
entered and wi thdrawn, the, either the WIlda or, or
this Beecham any idea of, of howis it, is it rare or
not so rare?

MANNY VARGAS: It's been hard to get a handle
on that, on that, and we've recently, you know, nmade an
effort to try, try to get nmore information on that. To
get, you know, data numbers is, is virtually inmpossible
to, to figure out what people are deported based on
drug deportability or adm ssibility, where, where cases
have resulted from problem sol ving court-type
di spositions or ATI-type dispositions, but there are,
you know, there is anecdotal evidence out there, folKks
who have fallen into problems with imm gration as a
result of this, these various routes that | descri bed.
| mean, to sonme extent, it is an issue that, that |
don't think yet has resulted in the numbers that it
could result in, but that there's, there are thousands

of imm grants out there who have problem solving court

18
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di spositions who are at risk with any of these, you
know, if any of these things occurred in their lives,
I nmean, like |I described previously, |like, a future
application for citizenship, nmost permanent residents
want at sonme point to apply for U S. citizenship, and
they're asked on the application, you know, have they
ever participated in a diversion program or the trip
outside the country, you know, that, and then upon
re-entry, as in M. Beecham s case (unintelligible).

MALE SPEAKER: Is there any kind of w ndow in
terms of the (unintelligible) period that it's not as
big of, it's not considered as, as strongly?

MANNY VARGAS: Unfortunately --

MALE SPEAKER: Or is it for, forever in their
hi story.

MANNY VARGAS: Yeah.

QUESTI ON:  Okay.

MANNY VARGAS: No statute of limtations |ike
you have in, you know, in the crimnal justice world
with respect to inm gration consequences, not even, you
know, (unintelligible) protections. |If, you know, you
coul d have sonebody whose di sposition was prior to
1996, and they're going to have the new definition of
whi ch applied to them as Congress expressly applied

this conviction definition (unintelligible).

19
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MARVI N SCHECTER: As we're trying to wite a,
a public policy report, we're, we're sort of caught
betwi xt and between. We, we want to do what's right
for clients and the defense bar, and at the sane tinme,
make a recommendation that's reasonable and not
preposterous. What's to really vote on? What should
we be saying to the public or to the, to the justice
community about imm grants who are in problem sol ving
courts? It seens to ne on, just on face value, the new
recommendati on should be that a new |l egal immgrant in
this country or sonebody who's here with a green card
and gets into trouble goes through the entire drug
court process and succeeds, that they've done what we
as Anmericans want themto do, to come here and to help
t henmsel ves. The true Anmerican success story, get back
on track. Is that a good public policy? Do we want
to recomend that such people should be excluded from
this definition? 1s that what you would do if you
coul d?

MANNY VARGAS: | would say so, and as, as a
practical matter, by the way, when the inmm grant
community that this is the biggest issue for is the
lawfully adm tted comunity --

MARVI N SCHECTER: Ri ght.

MANNY VARGAS: -- and the reason for that is

20
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t hat many indoctrinated imm grants wouldn't be eligible
in any event for some of these diversion progranms which
require Medicaid coverage, but it's the, the, which is
a whol e separate issue that, but it's lawful, lawfully
adm tted, green card hol ders, for exanple. Permnent
residents. Fol ks, fol ks who, the governnment have
admtted to the U S. with the express purpose of
allowing themto live and work here permanently. You
often have U.S. citizen famly menbers, dependent U. S.
citizen spouses and children who are at risk, who, who
have problem solving court dispositions, so | would
agree with what, what you just laid out. | nean, it's
not the, this is a policy that's meant to all ow
def endants who successfully conmplete progranms in drug
treat ment or donmestic violence counseling prograns to
re-integrate into society and to, in fact, do
successfully comply with what's required of them Are
these the fol ks that you really want to be deported?

MARVI N SCHECTER: One of the things we've
| earned, well, actually, we've |earned across the
country was the issue of training, seens to be
trai ning.

MANNY VARGAS: Trai ni ng?

MARVI N SCHECTER: Training. Training of the

pl ayers --
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MANNY VARGAS: Okay.

MARVI N SCHECTER: -- particularly the defense
attorneys' PDO s. It seems they're kind of reworking
and | ooking at all of the transcripts that we've had,
and the one statement that repeatedly comes up in,
"Training is a no-brainer.”

MANNY VARGAS: Mm hnm

MARVI N SCHECTER: It comes up every, in
al most every single (unintelligible), and yet wherever
we go, there's no training, or the training is
hodgepodge, or the training is on-the-job, or you can
t ake one course which your office has noney to go to
the course. So here's the question. Based upon your
experience with the (unintelligible) in this state and
with public defenders offices in this state, would it
be a good recommendation to say that for drug court
training or problem solving court training, domestic
vi ol ence, whatever fits our definition of problem
solving court, that there has to be an integration of
(unintelligible)? Sonebody has to come in and give two
hours on, on, on this page that you handed out wth
t hese kinds of issues that you' ve raised here today?

MANNY VARGAS: Absolutely, and these are, you
know, I, | think the two prime exanples of problem

solving courts are the drug treatnment courts and the
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domestic violence courts. These are two areas of high
risk for immgrants participating in because of the,
t he deportation grounds that exist, both for virtually
any controll ed substance offense, and the new
deportation ground that was also added by Congress in
1996 were various types of donestic violence related
of fenses, so given the, the particularly what | would
call disproportionate deportation consequences for non-
citizens participating in these progranms, | would
certainly pronote the idea that any training that's
done for problem solving court actors include an
i mmi gration conponent, and | think there would be
resources out there who would be interested and willing
to do that, including our project, the |Imm grant
Def ense Project, and our partners in what's called the
Defending I mm grants Partnership, a nationw de
partnership of four organizations including our
project, the Inmm grant Legal Resource Center in
California --

MARVI N SCHECTER: MM hmm

MANNY VARGAS: -- the National |Inmm gration
Project and the National Lawyers Guild in, in Boston,
and NLADA, the National Legal Aid Defenders
Associ ation, whose mssion is to make sure that the

crimnal defense community throughout the country
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and other actors in the crimnal justice system
increasingly as, as well, are aware of the, the

imm gration inplications of, of choices made by non-
citizens in, in crimnal proceedings, and certainly
with, you and everything we can, | think the, the
various partners to, to assist in any effort to, to do
training on, on this, on this issue for problem
solving courts.

MALE SPEAKER: | had a couple
(unintelligible). It seenms (unintelligible) relatively
modest and (unintelligible) |egislative module. Have
you devel oped a conmpendi um of voters, and if not,
could you provide us with some (unintelligible) points
with one of the things that he's capable of doing, and
then if (unintelligible) --

GAI N LSHI FMAN:  (Unintelligible), shush.

MALE SPEAKER: -- (unintelligible) you know, very
much capable of, of, of, of taking this to the next
step, to our, you know, our, with our |egislative
(unintelligible). That would be really helpful, and is
it also entirely possible, at |least with respect to
|l egal (unintelligible) to actually have some friends on
the Hill, so --

VI CKY YOUNG. Hey, is that dog doing

better?
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GAlI L SHI FMAN: Yes, he's out of the hospital.

Thank you.

MANNY VARGAS: So, yes, | would certainly be,
or | think our project would certainly be willing to
help on that, and I, | would note that there is sonme

conversation going on now, com ng out of the, the case
pendi ng before the Second Circuit --

MALE SPEAKER: Ri ght .

MANNY VARGAS: -- of doing an advocacy
effort, yeah.

MALE SPEAKER: But right now there's no
proposed | egislation that you're aware of?

MANNY VARGAS: No.

MALE SPEAKER: So we, yeah, we would really,
that would be really helpful. W're on a fairly short
time frame as we nove into the drafting phase, and I
don't think --

MANNY VARGAS: As you nove into the drafting
phase of what?

MALE SPEAKER: Of our, of our report.

MANNY VARGAS: Oh, of, of this report, yes,
yes.

MALE SPEAKER: We, we're convened here.
You're, you're anmong the last two folks we're going to

hear from so we're, we're about to wite. Now, t hat
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doesn't nmean when you have the actual |egislation, but
we need to fill in, you know, we need to item ze what
changes we would like to see inplenmented, and then we
can take it to our, to our legislative (unintelligible)
arm and show t hem

MANNY VARGAS: So this is something you woul d
be potentially interested in including --

MALE SPEAKER: Oh, vyes.

MANNY VARGAS: -- as a recommendati on.

MALE SPEAKER: Yeah. Oh, yeah.

MANNY VARGAS: Okay.

MALE SPEAKER: Yeah. I mean, you, you go
right after what the problens are with --

MANNY VARGAS: Ri ght .

MALE SPEAKER: -- with the, with the | egislation
fromthe (unintelligible).

MANNY VARGAS: Ri ght .

MALE SPEAKER: Okay.

RI CK JONES: Thank you (unintelligible).

VI CKY YOUNG. | had a thought, but it, it
went out.

MARVI N SCHECTER: well, let me, let me, |et
me junmp In with just a couple, a couple of questions
(unintelligible). The first thing you said when you

t al ked about recommendati ons was the educati on of
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i mm grant defendants and the ways of, of sone courts,
and my, | guess nmy question would be, would be who, who
ought to be educating these folks? Who ought to be
dealing with their case, in your mnd? Should it be,
should it be principally, primarily their |awyers,
their counsels? Should it be the, the, the |arger,
sort of crimnal justice system judges? There could
be some sort of formalized training that, or education
pi ece that everyone, everyone including the inmm grant
def endant has to go through to understand what he's
(unintelligible)? Should there be, and I know this,
this is going to be a conpound question, should there
be somet hing nore than, you know, twelve, eighteen,
twenty-four hours that a person has to nake upon arrest
before going into these courts? What's your sense of
how t he educati on piece should happen?

MANNY VARGAS: We're, you know, generally,
the view of this, it's, and it should extend across the
crimnal justice system not just in problem solving
courts, obviously, generally, the view that it is
primarily the responsibility of the defense | awyer,
and, you know, for many reasons. \When, you know, you
don't necessarily want other actors in the crim nal
justice systemto be aware of which defendants

appearing before the court are non-citizens, and, and,
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you know, that, that, that's always been the, been the
best position, we think, make sure that the non-citizen
def endant understands, you know, what the potential
implications are under the immgration | aws, choices in
the crim nal proceeding. That doesn't necessarily mean
that, that a defense |lawyer has to become an expert in
this area, or, but to be able to identify where there
m ght be an issue, they could maybe consult with an
expert or at |least refer the non-citizen defendant to
someone with whom t hat person could consult with to
understand the, the imm gration inplications. So, you
know, the primary responsibility | would say shoul d,
should lay with the defense | awyer, but that's not to
say that there isn't a role here for the judiciary or
even prosecutors, and we do think, for exanple, that,
that if the, there should be broader requirements of
judges to get real warnings regarding the, the
potential immgration consequences when soneone pl eads
guilty and to give the warning across the board, not,
not to give it only to the individuals who the court
may perceive as being non-citizens. It, that, it, and
when | say a real warning, | mean a warning that's
backed up by the opportunity for an adjournment or
whatever it is to allow the non-citizen to, to, to then

i nvestigate maybe with his or her defense | awyer what
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the imm gration inmplicati
by that is that

isn't given that there's

vacate or withdraw that
state, as an exanpl e,

requi rement under the,
an advi sal .

you know, it
war ni ng i s nost

requi res an advi sal

state law require that if

guilty plea.

the Crim nal
Only in felony cases,
S in m sdemeanor
needed to be given,

in felony cases,

ons are, and what | also mean
t he warni ng
an opportunity to, to later

In New York

the state which provides a

Procedure Law, for

by the way, which,

cases where | think the

but, but it

often not conplied

with and partly because New York State Law then goes on

to say failure to get the warning is not

| ater
MALE SPEAKER:

or --
MANNY VARGAS:
MANNY VARGAS:
MALE SPEAKER
MANNY VARGAS:
MALE SPEAKER:
MALE SPEAKER
FEMALE SPEAKER

you have a failure,
MALE SPEAKER

FEMALE SPEAKER

basis for

negature of the plea.

(Unintelligible) prejudice
No, | don't --
Peri od.

Just so --
Peri od.
Peri od.
Peri od.

In California | think you,

but then you have a prejudice --

MM nmm

-- argunent.
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MALE SPEAKER: You don't.

MALE SPEAKER: If, if you don't give it, you
may be able to proceed, but you have to show that you
woul d have had relief or something if you had --

MANNY VARGAS: Yeah, |'m not sure exactly.

Ot her states | know do have different provisions on
this, and some states have advisal requirements wth
nore teeth to them but, but so, you know, I, the, | do
see a role for the judiciary as well, and in the
probl em sol ving court venue, one would think that
there's interest of all actors in the, in the

i ndi vi dual being able to successfully reintegrate into
society, that | would assunme prosecutors, as well,
woul d be interested in dispositions that don't

then result in that non-citizen instead of being able
to return to his or her famly or community being
deported fromthe United States, so | think there's a
role for educating prosecutors as well regardi ng what
can happen inmm gration-wi se.

MALE SPEAKER: Does it make a difference if
it was an altered plea?

MANNY VARGAS: No. No, an altered plea is,
is treated as a --

MARVI N SCHECTER: Prejudice (unintelligible).

MANNY VARGAS: Yeah. | mean, a, a altered
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pl ea can nmake the difference for certain things in
i mm gration |aw, but not for, not for the, the, the
(unintelligible). Yes?

FEMALE SPEAKER: In response to the, his
question, he said that potentially there are thousands
of non-citizens out there who are at risk of renoval
because they've gone through problem solving courts,
but you really don't have numbers.

MANNY VARGAS: No.

FEMALE SPEAKER: 1Is there anything anyone can
do about that body of individuals who are at risk or do
t hey just have to spend the rest of --

FEMALE SPEAKER: (Unintelligible).

FEMALE SPEAKER: -- their existence in this
country waiting for the hamer to fall?

MANNY VARGAS: Legi sl ative change woul d be
obvi ously one thing you could do, but under the current
scheme, under the current |egislative scheme, when
you're left with this just, the whole (unintelligible)
di scretion, and that, you know, the |Imm gration
Service --

FEMALE SPEAKER: Well, | neant discretion

MANNY VARGAS: Yes.

FEMALE SPEAKER: Yeah

MANNY VARGAS: That, that, that's what |'m
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tal king about, the, the, the Inmm gration Service
(unintelligible) discretion.

FEMALE SPEAKER: Well, we need the, whatever
they call them 212's or sonmething or other. W need,
woul d these or not?

MANNY VARGAS: Well, in certain cases.
That's, you know, there, there are certain waivers in
the imm gration statute for certain folks even though
found deportable m ght be eligible for a waiver. Many
of you probably know that that's become nuch nore
limted since the '96 |aws, that anybody convicted, for
exampl e, of a, what's called an aggravated felony
conviction, which can include m sdemeanors someti nmes
(unintelligible) --

FEMALE SPEAKER: Right, so are nost of our
drug court offenders also aggravated felonies, so
that's even a bigger problemis that --

MANNY VARGAS: Yeah, the governnent woul d say
t hat anybody who pleads in a drug treatnment court plea
a drug trafficking offense --

FEMALE SPEAKER: Okay, sO possession is
(unintelligible)?

MANNY VARGAS: -- or, or to a second or
subsequent possession offense can be, be an

aggravated felony. That's, that's the government's
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position. Now, that second --

FEMALE SPEAKER: There's some argument that
the second one is (unintelligible) --

MANNY VARGAS: Yes, and, and that's in heavy
litigation. W're involved in that, and, and, and
actually there's been a recent success in the Second
Circuit, so that's, despite what the government wants,
the governnment can't treat a second or subsequent
possessi on, possession offender as an aggravated fel ony
any, anynore, but even aside from the aggravated felony
i ssue, there's another bar on the, the, the, the, the
bi ggest form of | eave for permanent resident inmmgrants
which is called Cancell ation, Rule One of the --

FEMALE SPEAKER: (Unintelligible).

MANNY VARGAS: -- Imm gration Statute, and
that's where any drug offense that's commtted within,
within your first seven years of the U S. Many people
aren't aware of that second, you know, bar to the |eaf.
It's not only aggravated felony drug offenses, but if
your drug offense occurred within your first seven

years, that also

MARVI N SCHECTER: (Unintelligible). The
first one occurs within his first seven years.
FEMALE SPEAKER: No, the aggravated felony --

MANNY VARGAS: Yes.
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FEMALE SPEAKER: -- 1s anytinme.

MANNY VARGAS: Aggravated felony anytinme, and
any drug offense within the first seven years.

MALE SPEAKER: Oh.

FEMALE SPEAKER: ©Oh, okay, and one thing |
didn't learn until, like, this week when | was doing
research, | wouldn't think that a controlled substance
of fense includes under the influence. They, but, and,
and, and | had a client with some under the influence
convictions and it turns out that those under the
i nfl uence convictions fromthe '90's are not creating a
big problem so --

MANNY VARGAS: It's read pretty broadly.

FEMALE SPEAKER: Yes.

MANNY VARGAS: Just to be precise, you know,
when | said any controll ed substance offense within the
first seven years, the one exception to that would be
one time possession of less than thirty grans of
marij uana, but that, you know, other than that one tiny
little exception, it is, any drug offense within the
first seven years.

MALE SPEAKER: The only question that | had,
you, you, you tal ked about the, the, the possibility of
there being alternative-type measures that aren't pleas

in court or (unintelligible) concrete dispositions. |
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think stipulations have turned into contracts with
prosecutors offices (unintelligible). M question, ny
few questions are, one, if you know, where are those
ki nds of alternatives being enployed in the country,
and, and, and, two, have they ever been chall enged and
have they stood up to scrutiny?

MANNY VARGAS: Okay. There's exanples cited
in the New York City Bar's report, and | think the, the
bi ggest exanmples are the, the state of Washi ngton has
come up with a, a, alternative ways of adjudicating. |
think it came up initially in the domestic viol ence
court arena, and have come up with contracts the
def endants enter into with the prosecution in the state

of WAshington to void the immgration inmplications.

Cook County, Illinois, also has cone up with a, a,
proceedings like that. | don't know the details that
that involved, | think some sort of arrangement with
the prosecution, as well, and there were instances here

in New York City of, of certain prosecutor's offices
agreeing to, to those (unintelligible) --
MARVI N SCHECTER: | munity contracts --
MANNY VARGAS: Yeah.
MARVI N SCHECTER: -- (unintelligible).
FEMALE SPEAKER: (Unintelligible) details.

MARVI N SCHECTER: Yeah, the detail stuff they
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want ed, wanted to (unintelligible) in the contract

(unintelligible).

MANNY VARGAS: Okay. So there, there's that.

It wasn't what | was referring to.

MARVI N SCFECTER: \What were you talking
about ?

MANNY VARGAS: I, | know the, the Brooklyn
prosecutors, for exanple, had agreed to certain
arrangenments in cases within the, the past few years,
certain limted cases where --

MARVI N SCHECTER: Yeah.

MANNY VARGAS: -- and they're no | onger --

MARVI N SCHECTER: And they're, they're
(unintelligible).

MANNY VARGAS: -- doing it, as | understand
it, but I think the issues did come up with |ater
chall enges to, to those agreenents, so it's, it's --

MARVI N SCHECTER: So what - -

MANNY VARGAS: -- it's, it's tricky, that --

MARVI N SCHECTER: Ri ght, right, and what
about, you're standing up to scrutiny. What about,
what about if, if the immgration judge for
(unintelligible) has running stipulations on your
contract in front of himas, as something the

government (unintelligible) or, or one of their
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di spositions. Did you have any sense of how, what it
was, the decision (unintelligible)?

MANNY VARGAS: No case |law that I'm aware of
yet, but that could be an indication that the

government isn't acting under the --

End of recording.

(End of Side A)

(Si de B)

Start of recording:

MANNY VARGAS: Oh.
FEMALE SPEAKER: Wuld you, would you, should
we go on the website?

FEMALE SPEAKER: It says (unintelligible)?

MANNY VARGAS: Yeah. It, | nmean, it is on the
websi t e.

FEMALE SPEAKER: Ckay.

MANNY VARGAS: If you're a defense |awyer,
yes, | think (unintelligible) --

MALE SPEAKER: (Unintelligible).

MARVI N SCHECTER: -- (unintelligible) if
you're, if you're a defense |lawyer, you need the book.
You need the whole book. You need the whole book.

MANNY VARGAS: I, | figured that out.
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FEMALE SPEAKER: Okay.

MARVI N SCHECTER: I, I know t he answer to
many of your questions (unintelligible) training
(unintelligible) you know, (unintelligible) and
this, and this, this big book, it stays on
(unintelligible).

MANNY VARGAS: Thank you, Marvin.

FEMALE SPEAKER: And what's the name of the
book?

MANNY VARGAS: It's about representing inmm grant
def endants in New YorKk.

MALE SPEAKER: Oh, in New York.

MANNY VARGAS: Yeah. There's a national
version of that, the manual, that's, that they al
want to give them free of charge pending the
partnership with them

RI CK JONES: Manny, thanks, and did you have
anything el se you wanted to neet with us and tell us
about ?

MANNY VARGAS: No, | think that was it.
Thank you.

FEMALE SPEAKER: Well, what's that, that,
Def endi ng | mm grants dot org?

MANNY VARGAS: Yes, | think Defending
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FEMALE SPEAKER: | mm grant defense, you nean,
oh, | see. You tried, this says you tried to visit
www. i mm gr ant def enseproject.org, but it's not | oading.
Well, given the way | type, actually --

MANNY VARGAS: But the national manual isn't
yet on, on our website, but on this Defending
I mm grants Partnership website --

MALE SPEAKER: Yeah, | see it.

FEMALE SPEAKER: Well, Partner, Defending
| mm grant Partnership --

MANNY VARGAS: Partnership.

FEMALE SPEAKER: -- (unintelligible).

MANNY VARGAS: Yes. Yes.

RI CK JONES: Thank you so nuch, Manny.
(Unintelligible) --

MANNY VARGAS: Thank, thank you.

RICK JONES: ~-- you've been, you've been,
you've been a great (unintelligible) --

FEMALE SPEAKER: Thanks very nuch.

SPEAKER: -- and you, you may go, and you wi
see this conversation reflected in our work, yes.

MANNY VARGAS: ©Oh, and this, one additional
thing that | did, I, I"'msorry. It is, and it, if

there's any power that's required or any additional,
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anot her potential resource is, my former coll eague Lena
Vas did a ot of the writing of this, of the
literature that is circulating just now at NYU Law
School. If, if there were any further questions or
further information desired, she would be an additional
research that --

RI CK JONES: V-A-S?

MANNY VARGAS: V-A-S, yeah.

MALE SPEAKER: She'd be able to help if we
had certain things (unintelligible) --

MANNY VARGAS: Yes, and, and I, that | think
she would be very interested in.

MALE SPEAKER: You, you or she?

MANNY VARGAS: Bot h of wus.

MALE SPEAKER: Okay, fair enough.

RICK JONES: Great. Thanks, Manny. Thank
you very nmuch. Appreciate it.

MANNY VARGAS: Thank you.
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